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CURRENT TOPICS 


Judges’ Salaries 


SIR WINSTON CHURCHILL’S statement in moving in the 
Commons on 23rd March, 1954, the second reading of the 
Judges’ Remuneration Bill contained the unanswerable 
arguments in favour of the long-promised increase in the 
judges’ salaries. He said that the principle of the complete 
independence of the judiciary from the executive was the 
foundation of many things in our island life. ‘“‘ The service 
rendered by the judges demands the highest qualities of 
learning, training and character. Those qualities are not 
to be measured in terms of pounds, shillings and pence, 
according to the quantity of work done. A form of life 
and conduct far more severe and restricted than that of 
ordinary people is required from judges, and, though unwritten, 
has been most strictly observed ... The judges have to 
maintain, and do in fact maintain, though free from criticism, 
a far more rigorous standard than is required from any 
other class that I know of in this realm.’’ He said that it 
would be understood that though Parliament was being asked 
to vote £3,000 a year extra to the majority of judges, {734 a 
year was the actual truth. In supporting the Bill, Mr. ATTLEE 
said that the standard of conduct of a judge had to be very 
high. It would be an economy because there would be a 
considerabie waste of public and private money. if there were 
incompetent judges giving wrong decisions. Constant appeals 
might be profitable for the Bar but would be a loss to the 
litigants. 

The Meaning of Justice 


THE theme of the Haldane memorial lecture delivered this 
year on 23rd March by Lord Justice Morris was that the 
spirit of justice should be the guiding inspiration not only 
for men of the law but for all men. He said that in regard 
to the ordinary affairs and activities of men the law must 
be clear, intelligible and just. If it was a flexible and adapt- 
able expression of common sense the spirit of justice could 
perpetually give it power and inspiration. The urge to-day 
was to delve so as to reach the substance and the reality and 
the justice of a matter. It behoved those engaged in the law 
to be on the alert to reveal imperfections. The lecture’s 
great merit is that it revealed the heart of the matter and 
put into clear language the successfully empirical English 
approach to justice, via common sense. Notwithstanding 
Plato, ‘‘ justice ’’ is a word which defies analysis and definition, 
because it is as much a spiritual as an intellectual concept. 


Slum Clearance 


News of slum clearance is given in circular No. 30/54, 
issued by the Ministry of Housing and Local Government. 
It states that the advice in circular No. 61/47 of 1947 is now 
withdrawn, and the demolition of unfit houses which would 
involve the provision of new houses for persons displaced is no 
longer restricted to exceptional cases. The circular states 
that it is an essential part of the Government’s housing policy 
that local authorities should now take up again, as a matter 
of urgency, the campaign of slum clearance which the war 
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interrupted. Accordingly, local authorities should forthwith 
resume the full exercise of their powers under Pt. II and 
Pt. III (Clearance Areas) of the Housing Act, 1936. In 
addition, local authorities should now take steps to review 
housing conditions in their areas. Although cl. 1 of the 
Housing Repairs Bill before Parliament allows a period of 
twelve months for the submission of proposals, measures for 
dealing in one way or another with unfit houses should be 
taken as quickly as practicable, and preparatory work done 
now will enable proposals to be submitted and approved, and 
action to be taken, under the new law earlier than would 
otherwise be possible. If and when the Bill receives the Royal 
Assent, the Minister intends to send more definite guidance 
on the matters to be taken into consideration in determining 
whether a house is or is not unfit for human habitation ; the 
procedure for making clearance orders under the Act of 1936, 
and compulsory purchase orders for land in or surrounded by 
or adjoining a clearance area under Pt. III of the Act, will be 
improved ; and local authorities will be empowered to defer 
the demolition of unfit houses in certain circumstances if 
satisfied that the houses are or can be made capable of 
providing accommodation of a standard adequate for the 
time being. Only local authorities whose areas include 
more slum houses than can be demolished and replaced in 
five years, the circular states, should take advantage of any 
new powers they may be given to defer demolition. Authori- 
ties whose slums can be wholly demolished and replaced 
within five years, given energetic application of the powers 
available in the 1936 Housing Act (as they may be amended 
by the Bill), should deal with their local problem in that way. 


Control of Civil Building—Regulation 56A 

CIRCULAR No. 24/54, issued by the Ministry of Housing 
and Local Government on 15th March, 1954, states that, 
in order to relieve pressure on the staffs of local authorities, 
it has been decided that from 1st April, 1954, all applications 
for licences to build one or more houses of a superficial area of 
not more than 1,500 square feet will be dealt with by the Regional 
Licensing Officer, Ministry of Works. Any such applications 
received by the local authority after Ist April, 1954, should be 
forwarded to him. The arrangements for the issue of licences 
for houses of more than 1,500 square feet in area and for other 
housing work in excess of £1,000 will remain unchanged in 
1954. An appendix to the circular contains the addresses 
of regional licensing officers. 


The Temple Church 


THE solemn rededication of the Temple Church on 
23rd March by the ARCHBISHOP OF CANTERBURY in the 
presence of QUEEN ELIZABETH THE QUEEN MOTHER, who is 
a Bencher of Middle Temple, marks the beginning of the end 
of an era of desolation in the Temple which began with the 
fire raids of thirteen years ago. Before the rededication, 
Dr. Fisher recalled that the Temple Church was first conse- 
crated in 1185 by the then Patriarch of Jerusalem, damaged 
by fire in 1617, repaired and restored in 1827, and again at 
greater expense in 1840; and it was then that there was 
removed from the church the reredos by Grinling Gibbons, now 
happily brought back to its original home. The work of 
restoring the choir of the Temple Church is now complete 
except for the outer roof, the vaulting being temporary. The 
restoration of the nave—the older round church—will begin 
as soon as a licence is granted. The architect for the whole 
restoration is Mr. WALTER GODFREY, in association with 
Messrs. Carden and Godfrey. The original Wren altar screen, 
installed in 1682 but removed in 1840, has been returned. 
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Corrective Training 


At the fourth international course in criminology, which 
commenced on 24th March, 1954, Mr. LIONEL Fox, the 
chairman of the Prison Commission for England and Wales, 
said there was abundant evidence in reports from governors 
of corrective training prisons that wider training resources 
and greater personal attention brought “‘ quite surprising 
successes with people who, on reception, might be regarded 
as hopeless.’”” One governor had almost abandoned hope 
for a troublemaker, but decided to take a chance and give 
him a job in the market gardens. “ That,’ he said, “ was a 
case of a man being saved by tomatoes,’’ and was by no means 
an isolated case. Dr. DENIS CARROLL, president of the 
International Society of Criminology, gave an inaugural 
address in which he maintained that there were still too many 
failures and the need was for team work and exchange of 
knowledge between prison staffs, magistrates, police, sociolo- 
gists and probation officers. The course is to continue for 
three weeks. 

Deferment of Students 


ADMINISTRATIVE Memorandum No. 464 issued by the 
Ministry of Education on 24th March, 1954, sets out the 
arrangements for 1954-55 for the deferment of students 
at universities and certain full-time students at technical 
colleges and other institutions, for deferment to remain at 
school and for early call up. It is issued to local education 
authorities and to heads and governing bodies of schools and 
it sets out arrangements largely the same as those announced 
for 1953-54 in Administrative Memorandum No. 443. 
Attention is, however, drawn to the additional provision 
concerning boys who wish to remain at school until the end 
of the school year, so as to fit in their national service with 
entry into a university or comparable course in the October 
following their release from the Forces. Where, for that 
reason, such boys wish to be called up without a delay on 
leaving school, it will be necessary for them to inform the 
local office of the Ministry of Labour and National Service 
of their intention to proceed to a university or college after 
national service, and of their wish to be called up not later 
than the September after they have left school (or the August 
if the course they have in mind will begin in the September 
after their release). It will be recalled also that the memo- 
randum provides that men intending to take a professional 
qualification or to enter into articles after completing the 
university course may ask for further deferment, always 
provided they go straight from one to the other and are able 
to complete the articles or obtain the professional qualification 
before passing out of liability. 


De-rating 


THE Association of Municipal Corporations and the Urban 
District Councils Association are in favour of ending the 
system of de-rating of industry introduced by the Local 
Government Act, 1949. They argue that with the passing 
of time the whole case for the lenient rating of industry has 
disappeared, as industry is keeping up a satisfactory level of 
profits. Under the old system of block grants to local 
authorities, there was compensation for industrial de-rating ; 
everybody shared. But with the substitution of the Exchequer 
equalisation grant “some of the authorities who de not 


share are among those most hard hit by industrial de-rating.”’ 
The urban district councils regard the abolition of industrial 
de-rating (and such agricultural de-rating as seedsmen’s 
nurseries) as part of a larger scheme for the rationalising 
of local government finance, which must include rating re- 
valuation and a review of the Exchequer equalisation grants. 
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THE TOWN AND COUNTRY PLANNING BILL—III 


TuE second article of this series described the special payments 
to be made under Pt. I of the Town and Country Planning 
Bill as soon as possible after the Bill has passed into law. 
These payments, it will be remembered, were dependent on 
the existence of a claim holding and were not to exceed the 
value of the holding or the part properly attributable to the 
land concerned. 

Clause 16 of the Bill provides for the extinction or reduction 
of claim holdings where Pt. I payments have been made 
out of them. 

The holdings are to be deemed to be extinguished 
immediately before the commencement of the new Act if— 

(1) the principal amount of any Pt. I payment is not 
less than the value of the holding ; or 

(2) the payment is a Case D payment, however small 
it may be in relation to the value of the holding. 

The holdings are to be deemed to be reduced immediately 
before such commencement by the principal amount of any 
payment, other than under Case D, which is less than the 
value of the holding. 

Part V of the Bill provides for the payment of compensation 
in respect of planning restrictions imposed before the com- 
mencement of the new Act. This compensation, like the 
Pt. I payments, will be paid as soon as possible after the 
Bill becomes law but, as the circumstances which qualify 
for a compensation payment are much the same as those 
qualifying for a payment of compensation for restrictions 
imposed after the commencement of the Act dealt with in 
Pt. II, it will be convenient to postpone consideration of the 
Pt. V payments until after the Pt. Il payments have been 
dealt with, save in one respect. This is that the Pt. V pay- 
ments are to come out of the claim holdings and the principal 
amount of any payment of compensation is not to exceed 
the value of the claim holding at the commencement of the 
Act. Clause 51 (2) of the Bill provides that, if the principal 
amount of the Pt. V compensation is equal to the value of the 
claim holding, the holding shall be deemed to have been 
extinguished before this commencement, or, if the com- 
pensation is less than the value of the holding, the holding 
is to be deemed to have been reduced immediately before the 
commencement by the principal amount of the compensation. 
Thus the Pt. I payments are given priority to the Pt. V 
payments, and what, if anything, is left of the value of the 
claim holding (after deducting the Pt. I and V payments) 
immediately after the commencement of the Act is the 
‘“unexpended balance of established development value.” 
BALANCE OF ESTABLISHED DEVELOPMENT 
VALUE 


UNEXPENDED 


The first article of the series noted the transformation 
of claims on the old £300m. fund into claim holdings, which 
do duty for the Pts. I and V payments up to the commence- 
ment of the Act. With the commencement, the claim 
holdings, or what is left to them, are (1) transformed into 
unexpended balances of established development value 
and (2) divested automatically from the persons who may be 
the holders of them at that time and attached to the land 
to which they relate. This is effected by cl. 18, while cl. 62 
prohibits the valid assignment of any claim after the 
commencement of the Act. 


Thus :— 


A held a claim value £1,000 on land, existing use value 
£100. He sold the land to B in 1952 for £600, retaining the 


claim. A may expect to receive a Pt. I payment, Case B, 
of £500. Under cl. 18 the balance of the £1,000 will attach 
to the land and be available to compensate B if he is 
prevented by planning restrictions from developing the 
land or it is compulsorily acquired from him after the Act. 
The balance would not be available for making a Pt. V 
payment to B if he has already received a planning refusal 
because the attachment to the land does not take eftect 
until immediately after the commencement of the Act 
whereas the Pt. V payments are made in respect of claim 
holdings at the commencement of the Act to the holders 
of those holdings (cl. 46). This seems a somewhat unfor- 
tunate distinction for B. If A had sold the claim to C, 
whether before or after the sale of the land to B, B would 
not be entitled to any compensation for planning restric- 
tions imposed either before or after the commencement 
of the Act. B’s position generally is, therefore, a little 
fortuitous. 

The time at which the reader will be interested in the 
unexpended balance of established development value will 
not, however, be immediately after the commencement of 
the Act but the time at which his client comes into the office 
and says he wants to buy or lend money on a mortgage of 
the land, or owns the land and has just received a refusal 
of permission to develop it, or a local authority are seeking 
to acquire it. At that time the balance may not be the 
same as it was immediately after the commencement of the 
Act, for, by cl. 19 — 

(1) at the time when the unexpended balance has to be 
ascertained for the purpose of some compensation payment, 
there has to be deducted from it the value, as at that time, 
of any development initiated on the land since Ist July, 
1948, unless a development charge was paid for it or it was 
exempt from charge under Pt. VIII of the 1947 Act ; 

(2) where a compensation payment has been made 
under Pt. II for planning restrictions the balance must be 
reduced by the amount of the compensation, 

So it will be seen that the complications of ascertaiming 
the unexpended balance at any time are so great that it is 
small wonder the Bill does not fulfil the statement in the 
White Paper, para. 44, that “ Provision Will have to be made 
for registering against the land the maximum compensation 
payable...’ It is left to the unfortunate solicitor to unravel 
the history of each particular case from the original £300m. 
fund claim onwards, with such information as he can obtain 
from his client or his client’s vendor. 

At this point the reader may ask what is the position 
of those categories of land which enjoyed exemption from 
development charge under Pt. VIII of the 1947 Act and in 
respect of which accordingly no claim on the old £300m. fund 
was made. The most important categories are ripe land 
(s. 80), local authority land (s. 82), operational land of 
statutory undertakers (s. 84) and charity land (s. 85). Can the 
owners of these lands claim compensation for planning 
restrictions or payment for the development value of their 
land if it is compulsorily acquired, notwithstanding that they 
have no unexpended balance attached to it? The answer 
would seem to be “ No”’ as far as compensation for planning 
restrictions is concerned and “ Yes” in the case of com- 
pulsory purchase. In the latter case, as will be seen later, 
Pt. IV of the Bill gives special protection to owners of these 
and other classes of land (cl. 38). There is no corresponding 
provision in Pt. II, though a small protection is provided for 
charities. 
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Perhaps this deficiency is not so serious as it sounds, for— 
(1) to qualify for a s. 80 certificate there must have 
been a current planning permission. Therefore, the only 
way of imposing planning restrictions would be to revoke 
or modify the permission, and in this event the lost develop- 
ment value would be recoverable under s. 22 of the 1947 

Act ; 

(2) local authorities have, of course, their own difficulties 
under the Bill, but a private individual will only be con- 
cerned if he has bought land from a local authority for 
development ; in this event to secure the benefit of s. 82 
planning permission must have been granted, so that 
again to impose planning restrictions the permission would 
have to be revoked or modified, and compensation would 
be payable ; 

(3) operational land of statutory undertakers is rather 
unlikely to suffer planning restrictions while, at any rate, 
retained for operational purposes ; 

(4) section 85 applies to the operational land of charities 
as distinct from their investment land in respect of which 
claims on the £300m. fund should have been made. Never- 
theless it seems a charity might suffer substantial hardship 
if, for example, large extensions of their buildings were 
refused, or if they wished to dispose of their land and 
planning restrictions stopped the prospects of development. 
Under s. 85 (5) the Minister could give a direction that 

land of a charity not actually in operational use by the 
charity, but likely to come into such use, could be treated as 
land to which s. 85 applied. In such cases the charity will 
probably have made a claim before applying for a direction 
but abandoned the claim on receipt of the direction, which 
at that time was regarded as more favourable than the claim. 
Now, the claim would be more favourable, and para. 12 of 
Sched. I to the Bill enables a charity to ask the Minister to 
revoke such a_ direction within six months of the 
commencement of the new Act, so that the claim can be 
re-opened. 
COMPENSATION FOR PLANNING RESTRICTIONS 

Assuming that land has an unexpended balance attached 
to it, what compensation can be expected for what planning 
restrictions ? 

By cl. 20 a person is entitled to compensation if his land 
is depreciated in value by a planning decision refusing permis- 
sion for the carrying out of ‘‘ new development ”’ or the 
grant of such permission subject to conditions. Surprisingly, 
the definition of ‘“ new development ”’ (cl. 17 (4)) bears no 
reference to the development being recent or new, but simply 
says it means development other than development specified 
in Sched. III to the 1947 Act. The reason for excluding 
Sched. III development, e.g., the enlargement by up to 
one-tenth of existing buildings or the erection of agricultural 
buildings, is that, except for development in paras. 1 and 2 
of that Schedule, compensation in respect of restrictions on 
that development has always been payable under s. 20 of the 
1947 Act, and will continue to be. Compensation for restric- 
tions on development in paras. 1 and 2, e.g., the refusal 
of permission to rebuild an existing building, never was 
payable under the 1947 Act either under s. 20 or as part of a 
payment out of the 300m. fund, and will not be payable 
in future ; the only remedy of a person who is refused per- 
mission for this development is, as hitherto, to serve a purchase 
notice and recover the lost development value in the purchase 
price. 

‘The amount of the compensation payable under Pt. II 
is the amount by which the claimant’s interest in the land is 
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depreciated by the planning decision but not exceeding the 
unexpended balance attached to the land, or to the part to 
which the decision relates, plus one-seventh of the unexpended 
balance (cl. 21). 

But in many cases compensation is excluded. Clause 23 
provides that no compensation shall be payable in the 
following cases :— 

(1) for the refusal of permission to make a material 
change in the use of any property ; 

(2) for the refusal of permission to make a means of 
access to a highway ; 

(3) for the refusal of permission to develop land where 
one of the reasons is that the land is unsuitable on account 
of its liability to flooding or subsidence ; 

(4) for the imposition of conditions relating to— 

(a) the density and disposition of buildings ; 

(b) the design and external appearance of buildings ; 

(c) the layout of land, including parking and unloading 
facilities for vehicles ; 

(d) the use of buildings or land ; 

(e) the location er design of a means of access to a 
highway ; 

(f) the winning or working of minerals ; 

(5) for the refusal of permission where one of the reasons 
for the refusal is that the development would be premature 
having regard to the programming of the development 
plan or a deficiency in water supply or sewerage services, 
but this exclusion ceases to have effect at the end of ten 
years from the first refusal. 

Clause 20 (7) states that in the clause “‘ means of access to a 

highway ’’ does not include a service road. The precise 
effect of this exclusion isa little obscure. There is no definition 
of “‘ service road”’; clearly it would not include an internal 
estate road, but could a waiting bay be a service road ? 
If land is not of sufficient depth to be developed by an internal 
estate road, so that building plots on it can only be developed 
either with individual access-ways direct to the public high- 
way or by a service road, the applicant can either apply to 
develop with the individual access-ways or he can show 
development by a service road. But in either case he seems 
unlikely to receive any compensation ; in the first case the 
individual access-ways would be refused and clearly no 
compensation would be paid ; in the second case, the authority 
will probably grant permission for the service road layout, 
in which case no compensation will be payable either, because 
there is no condition requiring a service road. Compensation 
would, of course, be payable in the unlikely event of the 
authority refusing any access at all. Should the applicant, 
if he wishes to secure compensation, show a service road of 
unsatisfactory width, say 8 feet, on his plan, and then, if 
the authority require a proper width of, say, 13 or 16 feet 
as a condition, claim compensation for the excess, or if, in 
the alternative, they refuse permission for the unsatisfactory 
road, then claim compensation for the refusal ? The situation 
seems unsatisfactory. 
’ The exclusions from compensation numbered (3) and (5) 
above do not apply in the case of planning restrictions imposed 
before the commencement of the new Act (cl. 46 (3)). It 
would, therefore, seem to be advantageous for any landowner, 
also owning a claim holding on the land, who suspects that 
permission may be refused to develop his land for one of 
these reasons to apply for permission and obtain his refusal 
before the Bill becomes law. 

Clause 24 excludes compensation for the refusal of permission 
for development if some other comparable development is 
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permitted. Schedule VI lists eight classes of buildings as 
comparable for this purpose, namely :— 
(1) Houses (including flats). 

2) Shops and restaurants. 
3) Office buildings. 
4) Garages and petrol filling stations. 
5) Industrial buildings and warehouses. 
6) Cinemas (including television cinemas). 

(7) Buildings designed for use (wholly or mainly) for the 
sale of intoxicating liquor. 

(8) Composite buildings falling within two or more of the 
preceding items. 


The general practical effect of cll. 23 and 24 combined 
is to give the planning authority complete power to dictate 
free of compensation what development shall be carried out 
in any particular place. It is only where development is 
prohibited altogether, as on a proposed school site or in a 
green belt, that any substantial compensation is likely to be 
payable. 

However, cl. 24 and Sched. VI, are not comprehensive, 
and it would look as though a number of anomalies may arise. 
For example, suppose a brewery company had bought an 
expensive corner site on which to erect a public-house and 
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GIFTS INTER 


THERE is no branch of the law of estate duty which has 
varied with such bewildering rapidity as has that affecting 
gifts inter vivos. After the question whether or not there 
is a chargeable gift has been settled in any given case, there 
is still the question of the quantum upon which duty is 
chargeabie. With the decision of the House of Lords in 
Sneddon v. Lord Advocate [1954] 2 W.L.R. 211; ante, p. 105, 
and with the recent statement of the Board of Inland 
Revenue, ante, p. 203, it is possible to state the present 
position in a shorter and simpler form than has hitherto 
been possible. 


There are, theoretically, four cases to be considered. 
(A) A gift of cash to a donee absolutely. (B) A gift of cash 
to trustees to hold upon trusts declared by the donor. 
(C) A gift of property other than cash to a donee absolutely. 
(D) A gift of property other than cash to trustees to hold 
upon trusts declared by the donor. If certain dicta in 
Sneddon v. Lord Advocate are correct statements of the law 
it is hardly necessary to draw any distinction between (A) 
and (B) or between (C) and (D), that is to say between absolute 
and settled gifts, as was at one time the case, but it is, as will 
become apparent, always necessary to distinguish between 
gifts of cash and of other property, and this is not always so 
simple as might be supposed. 


The nature of the property taken 


The only available test seems to be the nature of the 
property taken at the moment when dominion passes from 
donor to donee. This principle may best be observed by 
comparing Timpson’s Executors v. Yerbury [1936] 1 K.B. 645 
with Carter v. Sharon [1936] 1 All E.R. 720; 80 Sor. J. 511. 
In each of these income tax cases a gift was made by sending 
drafts to the donees ; in the first case the drafts were cashed 
at an English bank and it was held that in English law the 
gift was completed when the draft was cashed, so that the 
gift was of English cash; in the second case, it was held 
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the planning authority were only willing to allow an ordinary 
dwelling-house, no compensation would be payable ; on the 
other hand, if they refused permission for an ordinary hotel 
on the same site compensation would be payable. 


In para. 43 of the White Paper (Cmd. 8699) the Government 
stated: “A difficulty of a more general character arises 
from the need, under any scheme which provides for com- 
pensation to be paid as and when planning permission is 
refused, to prevent compensation being paid in cases where 
the owner applies for planning permission but has no present 
intention—perhaps even no desire—to develop his land .. . 
Her Majesty’s Government are considering what further steps 
should be taken to ensure that payment is only made as and 
when real loss is sustained. It may be desirable to provide 
that in specified circumstances payment of compensation up 
to the full amount of the claim shall confer an option to acquire 
the land.”’ 

The Bill contains no provision to deal with this difficulty, 
the only exclusion of compensation on account of prematurity 
of development being that referred to above. 


The next article of this series will conclude this discussion 
of compensation for planning restrictions and deal with 
compensation on compulsory purchase. 

KB. 


VIVOS AGAIN 


that by the proper law of the transaction the gifts were 
completed when the drafts were posted, and hence the gift 
was of the draft and not of the cash. The operation of the 
test is well illustrated by applying it to the common 
transaction of the provision by the donor of a house for the 
donee. If B contracts to buy a house, relying on A to pay 
for it, and A does so, then the house is derived, not from A 
but under B’s contract, and the gift when completed is one 
of cash. But if A contracts to buy a house and directs that 
it be conveyed to B, then the gift is of a house. The more 
difficult case is where A gives cash to B conditionally upon 
B using the cash to buy a house. On the one hand it can 
be said (see Hanson’s Death Duties, 9th ed., p. 80) that this 
is a completed gift of money, although the gift is fettered 
by an obligation upon B to use it in a specified manner. 
On the other hand (see Green’s Death Duties, 3rd ed., p. 88) 
it can equally well be said that the gift is not of cash unless 
the donee is free to use it as he will. There is no authority 
whatever on the matter, but it is thought that the first view 
is to be preferred. 


Gift of cash to donee absolutely (Case A) 


There has never been any real doubt about this. If the 
gift is chargeable as such then duty is charged upon the 
amount of the cash given. It does not matter that it has 
been spent or lost or that it has been invested to such 
advantage that it has multiplied itself many times. 


Gift of cash to trustees (Case B) 


This was the actual case before the House of Lords in 
Sneddon v. Lord Advocate and one need say no more than 
that it was decided that the “ property taken ’’ within the 
meaning of the Customs and Inland Revenue Act, 1881, 
s. 38 (2) (a), as amended by the Customs and Inland Revenue 
Act, 1889, s. 11, was the cash and nothing but the cash, so 
that duty was chargeable upon that sum and upon nothing else. 
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Gift of property other than cash to donee absolutely (Case C) 


This was until July, 1953, thought to be settled by 
Strathcona v. I.R.C. [19291 S.C. 800, but in that month the 
Board of Inland Revenue issued a press notice to the effect 
that they had been advised that the words “ property taken ”’ 
had to be read in conjunction with the definition of “ property ”’ 
in the Finance Act, 1894, s. 22 (1) (f), so that the decision on 
Strathcona v. I.R.C. was not to be followed. It later appeared 
from the views expressed in Sneddon v. Lord Advocate that 
the advice which the Board had received was incorrect and 
so by a further notice of 18th March, 1954 (ante, p. 203), the 
earlier one was withdrawn and it is necessary to go back to 
Strathcona v. I.R.C. 


It was there decided that duty was chargeable upon the 
property originally given in its state and at its value existing 
at the date of the donor’s death. It matters not that the 
property has been alienated by the donee in the intervening 
period. There were, it is true, some divergencies of opinion 
between Lord Clyde and Lord Sands. Lord Sands thought 
that one should look at the matter as if no gift had taken 
place and value the property just as if it had remained with 
the donor and passed upon his death; thus if there was a 
gift of a valuable racehorse which predeceased the donor, no 
duty would be payable. Lord Clyde seemed to think that 
duty might be chargeable upon the value, at the date of the 
death of the donor, of a similar horse. It seems that Lord 
Sands’ view is to be preferred and it is generally accepted. 
Thus in Iveagh v. I.R.C. [1954] 2 W.L.R. 494; ante, p. 194, 
concerning a similar sort of problem, the Crown conceded 
that, in the circumstances there existing, if debentures were 
released from a settlement and redeemed before the death 
there would be no charge to duty. It may be observed that 
this view of the matter can lead to surprising results ; thus, 
suppose the racehorse mentioned in Strathcona y. I.R.C. to 
have had a different history. The donee might have decided, 
say twelve months after the gift, that it showed little promise 
and sold it for £1,000; it might then have confounded the 
prophets by winning an important race so that its value 
appreciated to £10,000. If the donor then predeceased the 
horse, and if duty were payable upon his estate at the rate 
of 75 per cent. the unfortunate donee would be liable for 
estate duty of £7,500 and so would be £6,500 out of pocket 
over the whole transaction. 


It has been held in A.-G. v. Oldham [1940] 2 K.B. 485 that 
where there has been a gift of shares in a company which had, 
at the time of the gift, large reserves and where, during the 
life time of the donor, these reserves had been capitalised by 
the issue of bonus shares, duty was chargeable on the death 
of the donor only upon the shares originally given, since the 
bonus shares were neither the property taken, nor the proceeds 
of sale thereof, nor yet investments of these proceeds of sale 
within the meaning of the Finance Act, 1894, s. 22 (1) (f), 
even if that definition applied. 


Where the donee has, before the death of the donor, spent 
his own money upon improving the property taken, an 
allowance will be made for such expenditure. A simple 
example occurs where house property has been improved ; 
others occur where there has been a gift of partly paid shares 
and the donee has paid the calls thereon or where the donee 
has paid the premiums on a policy of assurance. In the 
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latter case, however, if the policy is upon the life of the 
donor the point may be rendered academic by the Finance 
Act, 1939, s. 30. 

It will be seen that the question whether the gift was of 
cash or of property can be of great importance. Any 
practitioner who is asked to advise a client who is minded 
to make a gift of the sort under discussion must, it is suggested, 
attach some importance to an estimate of the likely course of 
the value of the property over the succeeding five years. 
If there is to be a gift of shares in a rapidly expanding company 
whose shares are likely to increase in price, it might be well 
to give cash and leave the beneficiary to buy the shares. 


Gift of property other than cash to trustees (Case D) 


Of the four cases which have been discussed this is, in 
the opinion of the writer, the only one which is open to 
doubt. In Re Payne’s Declaration [1940] Ch. 576 it was 
decided that on the death of the donor within five years 
duty is payable upon the value of the settled funds in the 
state in which they stand at the date of the death, together 
with any accretions thereto, whether those accretions arise 
by way of accumulations of income or appreciation of capital 
or otherwise. That case is an unsatisfactory authority, 
because, whilst all three members of the court reached the 
same conclusion, each one reached it by a different route. 
Furthermore, the different approaches raise a_ practical 
difficulty in cases where the trustees of the settlement have 
power to make capital payments to beneficiaries either by 
way of advancement, strictly so called, or otherwise, and 
where they have done so before the death of the donor. 
If the reasoning of Scott, L.J., is correct, those advances 
might well escape duty ; if the reasoning of Luxmoore, L.J., 
were adopted, they probably would not. 

A more fundamental problem is whether the matter still 
stands where it did after the decision of the House of Lords 
in Sneddon v. Lord Advocate—observe that that case was 
concerned only with a gift of cash. Lord MacDermott at 
p. 218 expressly reserved the point whether the Finance Act, 
1894, s. 22 (1) (f), might apply in such a case, but his 
words at p. 219 seem not to support the decision in Re Payne. 
Neither do those of Lord Reid at p. 226. Lord Keith’s 
dissenting speech supports the Re Payne principle in the case 
of a gift of cash and so also in the case of a gift of other 
property. Lord Morton at p. 214 states expressly that he 
can see no distinction between the two cases. All in all it 
would appear likely that the principle of Re Payne has gone 
forever. In Iveagh v. I.R.C., supra, Upjohn, J., at 
[1954] 2 W.L.R. 508, recognises a “‘ high judicial conflict ”’ 
between the speeches of Lord Morton and Lord MacDermott 
but, as indicated above, there seem to be sufficient dicta in 
the speeches to overturn Re Payne despite the fact that any 
trial of the matter in a lower court than the House of Lords 
might result in some ventilation of the mysteries of the 
doctrine of stare decisis. 

If it be accepted that Re Payne is no longer good law, then 
duty is chargeable upon the value at the donor’s death of 
the property originally settled and upon nothing else, and 
this is so whether or not that property is still held upon the 
trusts of the settlement. One may add that if this is the 
case the field of application of A.-G. v. Oldham [1940] 2 K.B. 
485 is correspondingly increased. 

G. B.G. 





Mr. W. G. F. NELSON 


Mr. William George Fraser Nelson, solicitor, of Lincoln’s Inn 
Fields, died on 23rd March. He was admitted in 1895. 


Mr. T. B. NOWELL 


Mr. Thomas Baron Nowell, solicitor, of Burnley, died on 
17th March. He was admitted in 1894. 
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A Conveyancer’s Diary 





ONE of the judicial functions assigned by the rules of court 
to the Chancery Division is the construction of written 
instruments, including wills, but on occasion this function is 
undertaken by the Probate Division. To take the simplest 
possible example, if a testator gives all his estate to ‘‘ A 
and/or B”’ (a not at all impossible event—cf. Re Lewis 
1942] Ch. 424) and appoints no executor, a grant of 
representation will be made to the person who can show 
himself to be entitled thereto as universal legatee. But is 
that A or B, or both ? Before it can make a grant, the Probate 
Division must, therefore, determine this question of construc- 
tion; and when the question has been determined, the 
decision is binding, subject only to the possibility of appeal, 
not only as a decision on entitlement to a grant, but also, 
to some extent at any rate, as a decision on entitlement to the 
testator’s estate. 

This is a simple case, and in such cases the consequences 
of such usurpation by one division of the High Court of a 
function normally allotted to another are relatively harmless. 
But in a more complicated case difficulties can ensue —-see 
an article of mine on this subject in this ‘‘ Diary ’’ at 93 Sol. J. 
751. 

The recent decision in In the Estate of Campbell [1954] 
1 W.L.R. 516; ante, p. 197, provides an example of another 
case where the dividing line between these two courts could 
with advantage be more precisely drawn. The testator made 
his will in 1944, whereby he appointed as the executors and 
trustees thereof A and B, who were at that time partners in 
the firm of P.L. & Co., solicitors. The will contained a power 
for a professional trustee to charge for business done by him. 
The beneficial interests given by the will are not important, 
except that some were life interests. In 1953 the testator 
executed a document which was accepted by the court as 
a codicil to his will. By this codicil the testator revoked certain 
of the trusts which he had declared by his will of his estate, 
and declared others in their place, and here again nothing 
turns on the precise nature of these trusts except that some 
of the interests thereby created were life interests. The 
testator then provided as follows: ‘I wish to change the 
executors and trustees named in my will from Messrs. 
P.L. & Co. to the W. Bank, whom I now appoint executors 
and trustees.” 

The bank was unwilling to act as executor and trustee 
unless it was permitted to charge remuneration for its services 
as such according to its usual scale, and the principal question 
raised in this case (there were one or two other points) was 


whether the bank either could or should be given the right, 


to charge for such services. 

On this question Wallington, J., first referred to the terms 
of the appointment of the bank, and expressed the view that 
it had been the plain intention of the testator to place the 
administration of the whole estate on the basis of both the 
testamentary documents which he left, the will and the codicil. 
The learned judge then went on as follows: ‘‘ The only 
reference in the will to any question of charges is a provision 
that the solicitors for the testator (who, under the will, were 
appointed as executors and trustees) should be paid their 
ordinary professional charges. Obviously that provisfon 
cannot apply to the bank. It is however plain that the 
testator intended the bank should be the executor and trustee 
and would not wish them so to act com amore. Moreover, 
the testator clearly intended (for he said so in the will) that 
his solicitor-executors and trustees should be entitled to 
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TRUSTEES’ CHARGES 


charge their ordinary professional charges for their work in 
that capacity. Therefore, when he expressed a wish to change 
the executors named in his will from ‘ Messrs. P.L. & Co. 
to the W. Bank ’ it follows that he changed from one profes- 
sional executor, to be paid, to another who would act in the 
same capacity and with the same right to be paid. Further, 
it is plain to my mind that the testator never contemplated 
the appointment of an unpaid executor or that the bank 
would accept the appointment on a gratuitous footing. There 
is also ample authority that the court is entitled in cases 
of this kind to order that the bank acting in the capacity 
of executor and trustee should be entitled to charge their 
ordinary charges for the work they do in administering the 
estate.” 

I have quoted this passage from the learned judge’s judgment 
tn extenso for this reason: There are two possible interpreta- 
tions of the decision, first, that as a matter of construction 
of the testamentary documents the bank had power to 
charge, and, secondly, that no such power had been conferred, 
in the circumstances, on the bank by the testator, but that 
the bank should nevertheless be authorised by the court to 
charge. Both these interpretations find some support from 
the language used by the learned judge. The reference to the 
testator’s intention, for example, points in the direction of 
the first interpretation, and so does the fact that when the 
court’s jurisdiction to confer a power to charge is mentioned, 
the sentence in which this mention occurs is introduced by 
the word “ also.’’ On the other hand, this point is not free 
from authority, since it was decided in Re Cooper (1939), 
160 L.T. 453, that an ordinary solicitor charging clause does 
not entitle a trust corporation to charge remuneration, and 
although this decision is not referred to in the judgment 
in the present case, it was mentioned in the case on motion 
and also, apparently, in argument, and it seems to have been 
accepted by the learned judge. It is therefore, perhaps, the 
better interpretation of the ratio decidendi of this case that 
this jurisdiction was invoked to confer the necessary power. 
This interpretation, moreover, finds support in the actual 
order which was made which, so far as this point was concerned, 
contained not a declaration but an order that the bank be 
authorised both as executor and trustee of the will and codicil 
to act on its standard terms and conditions in force at the 
date of the codicil, including those governing the bank’s 
remuneration in accordance with its scale of fees. , 

It is interesting to compare the result of this application 
with that of another which, although heard some time 
afterwards, is now reported at the same time. In Re Worthington 
[1954] 1 W.L.R. 526, and p. 196, ante, the testator appointed 
his wife executrix and sole beneficiary, but the estate was 
insolvent and the wife, on advice, did not take out probate. 
Later, however, she appointed a partner in the firm of solicitors 
which acted for her as her attorney for the purpose of obtaining 
a grant of administration with the will annexed of the testator’s 
estate, which he did. Thereafter he did a great deal of work 
in connection with the administration of the estate, which 
was administered in accordance with the bankruptcy rules, 
and he and his firm asked for an order that he might be 
allowed to charge the estate his profit costs for certain of the 
work so done. Upjohn, J., refused this application. The 
jurisdiction to make such an order, in his view, undoubtedly 
existed, but it was one that should be used sparingly ; if the 
application was granted, it would be open to solicitors in 
almost every case to put forward a similar claim. 

i 
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That is, without doubt, the view which is taken of applica- 
tions of this kind by the Chancery Division, as the successor 
to the old High Court of Chancery, and judged by this 
standard it is a little difficult to see what particular circum- 
stance it was that persuaded Wallington, J., to make the 
order which he did in In the Estate of Campbell. The bank 
had made it clear that it would not act unless it could charge 
for its services. This is a perfectly reasonable attitude on 
the part of a commercial corporation, but, after all, if the 
bank had been refused a power to charge, one or other of the 
persons interested in the testator’s estate would doubtless 
have come forward and obtained a grant of administration. 
There was little danger of the estate remaining unadministered 
in these circumstances. Moreover, the order which was made 
entitled the bank to charge not only for its services as personal 
representative, but also for its services as a trustee (it will 
be recalled that life interests were created by the testator). 
It may perhaps be offered as a suggestion that, as this was an 
application to the probate court principally on probate 


Landlord and Tenant Notebook 


GROUNDS FOR REFUSING 


It has long been recognised that Warrington, L.J.’s pro- 
nouncement in the course of his judgment in Houlder Bros. 
and Co., Ltd. v. Gibbs (1925) Ch. 575 (C.A.), “in the cases 
in which an objection to an assignment has been upheld as 
reasonable, it has always had some reference either to the 
personality of the tenant or to the proposed user of the 
property,’ if accurate, must not be taken to represent the 
whole of the law on the subject. Though it has been said to 
have been followed in Premier Confectionery (London) Co., 
Ltd. v. London Commercial Sale Rooms, Ltd. 1933} Ch. 904, 
I find it difficult to reconcile with that case, in which refusal 
of consent to a proposed assignment of a tobacconist’s kiosk 
was held to be reasonable because the tenants held a shop 
of the same landlords in the same block of buildings, and the 
landlords did not want competing tenants as the letting 
value of the shop would be reduced. It seems likely that this 
decision was greatly influenced by the criticisms which had been 
made of Houlder Bros. & Co., Ltd. v. Gibbs by Lord Dunedin 
and Lord Phillimore in chiter dicta in their speeches in 
Tredegar (Viscount) v. Harwood 1929) A.C.72. The one said : 
“Tam not inclined to adhere to the pronouncement that 
reasonableness was only to be referred to something which 
touches both parties to the lease. I should read reasonable- 
ness in the general sense’’; the other: ‘If it be a question 
whether a man is acting reasonably, as distinguished from 
justly, fairly or kindly, you are to take into consideration 
the motives of convenience and interest which affect him, 
not those which affect somebody else.’’ It seems likely that 
these dicta had some effect on the decision in Premier Con- 
fectionery (London) Co., Ltd. v. London Commercial Sale 
Rooms, Ltd. ; they would also justify the refusal of consent 
to assign towards the end of a controlled tenancy, which would 
result in the assignee qualifying for a statutory tenancy, 
which has been held, on several occasions (e.g., Dollar v. 
Winston (1950) Ch, 236) to be not unreasonable. 





The most recent decision on the point, In re Town Invest- 
ments, Ltd., Underlease ; McLaughlin v. Town Investments, 
Ltd. 1954) 2 W.L.R. 355; ante, p. 162, applied Premier 
Confectionery (London) Co., Ltd. v. London Commercial Sale 
Rooms, Ltd., to what may well 
circumstances. 


be considered novel 


The plaintiff had applied for a licence to 
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matters, it would have been sufficient for the bank to be 
authorised to charge for its services as personal representative, 
to enable a grant to be made in favour of the bank as the 
personal representative chosen by the testator, and leave 
the question of trusteeship over until administration should 
be completed. Trustees may well have been found willing to 
act after the donkey work of collecting assets and paying 
liabilities had been completed, especially as such trustees 
could have employed a solicitor to assist them and paid for his 
professional services and advice in connection with the trust 
in the ordinary way. 

On the whole I do not think that /n the Estate of Campbell, 
so far as this point is concerned, would have been decided in 
the same way in the Chancery Division, and it should be 
treated with care as a possible guide to the fate of similar 
applications in that division. But if similar circumstances 
arise and a choice of courts is again available to the applicant, 
as may be said to have been the case here, the practitioner 
will know what advice to give. 


“ABC” 


CONSENT TO ALIENATION 


underlet one floor of a building held by him of the defendants, 
under a lease granted in 1951 for the term of twenty-one years 
at a progressive rent—after the third year the figure was 
£3,750 a year—and granted subject to a number of short 
leases or tenancies of upper parts of the building. The 
ground floor was used as a club, and the plaintiff, its secretary, 
proposed to underlet it for the rest of his term less three days 
to an intending successor. A premium of £11,500 was to be 
paid, and a rent of £800 (exclusive of rates) to be payable ; 
and the underlessee was to undertake cleaning and heating 
services for the building estimated to be worth £400. The 
financial references were satisfactory. 

The defendants refused to grant the necessary licence 
because (i) the payment of the premium would tend to strain 
the under-tenant’s finances and make rent default by the 
plaintiff more likely; (ii) his (the plaintiff's) bankruptcy 
might result in a disclaimer of the underlease ; (ili) if they had 
occasion to distrain for the head rent, the under-tenant’s 
right to privilege ‘on paying what he owed the mesne tenant 
would ,;rejudice them and (iv) the mere letting at a low 
rent depreciated the value of their reversion. 

Danckwerts, J., did not think that the first two of the 
above considerations justified a refusal. Suppose that there 
were a default and the defendants forfeited the head lease ; 
it would be open to the plaintiff or his successors to seek relief 
by way of a vesting order, but the order would be one which, 
if granted, would protect the head lessors’ interests as regards 
rent and covenants. The bankruptcy of the mesne tenant, 
if followed by disclaimer, would produce a similar result ; 
the undertenant’s interest would not be destroyed, but, being 
liable to be distrained upon for the higher rent, he would 
apply for a vesting order under the Bankruptcy Act, 1914, 
s. 54, and would again be compelled to shoulder the mesne 
tenant’s liabilities as part of the price. 

The learned judge did, however, consider that the protection 
that would be conferred on the under-tenant by the Law of 
Distress Amendment Act, 1908, was a valid objection. The 
fact that the other tenancies had not long to run, and the 
figures given, did show that there might be a deficiency after 
all occupiers had paid their rents direct to the superior 
landlords. 
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Rather more weight was, I think, attached to the objection 
that the value of the property would depreciate, the letting 
at a low figure having an adverse effect on future letting and 
on value for mortgage or sale purposes. On this point, 
the decision in Shanly v. Ward (1913), 29 T.L.R. 714 (C.A.), 
was considered useful; it showed that if, though other 
people might take a different view, a reasonable landlord 
could regard the proposed transaction as likely to damage his 
interests, he might act on his own views; Danckwerts, J., 
himself expressed the opinion that in the case before him such 
apprehensions were not unfounded; something would be 
subtracted from the future earnings of the property. For 
these reasons the application was dismissed. 

The decision makes an indirect contribution to the solution 
of a problem which may have faced readers on occasions : 
when a tenant bound by such a covenant proposes to sublet, 
is the landlord entitled to call for information about the rent 
as well as about the other terms of the intended sub- 
tenancy? There seems to be no authority on the point except 
the Privy Council decision in Fuller’s Theatre and Vaudeville 
Co. v. Rofe {1923} A.C. 435, in which it was hardly argued, 
but in which the Committee did express the view that a 
landlord was entitled, on every principle of law and equity, 
to know the precise nature of what he was asked to consent to. 
In that case, however, the landlord was himself a lessee bound 
by covenants against specified activities, and what he had 
required was a draft of the proposed underlease. As regards 
rent, in Balfour v. Kensington Gardens Mansions, Ltd. (1932), 
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49 T.L.R. 29, the information was afforded, and the decision 
is only an authority showing how careful a landlord must be 
in such cases: the proposed rent being lower, he stipulated 
for a direct covenant by the sub-tenant undertaking responsi- 
bility for the head rent, and thereby put himself out of court. 
In Re Spark's Lease |1905] 1 Ch. 456, though the qualification 
of the covenant was of the narrower variety—not to be refused 
in the case of a responsible and respectable tenant—the 
landlord was held to be justified in enquiring about proposed 
user ; but he does not appear to have manifested any curiosity 
on the score of rent. And there is, indeed, a series of decisions 
beginning with Church v. Brown (1808), 15 Ves. 258, in which 
judges, particularly those administering equity, have shown 
their disapproval of landlords who forget that a lease is a sale 
pro tanto. 

Another problem that may arise, if it be accepted that the 
landlord may object to a low rent, is this: suppose that, in 
perfect good faith, a tenant sublets at an approved figure but 
that during the currency of the underlease the underlessee, 
unable to pay his way, asks for a reduction? It seems well 
established, especially since Central London Property Trust 
Ltd. v. High Trees House, Ltd. {1947} K.B. 130, that the 
change can be made without a surrender and re-grant ; 
and it may be good business for the mesne lessor to agree to 
it. This possibility suggests, of course, that the terms of the 
licence to sublet should provide against such a transaction ; 
but it may be open to doubt whether stipulating for such a 
provision would always be considered reasonable. 


HERE AND THERE 


SPONTANEOUS CONCESSION 


AFTER what the Prime Minister said during the debate on the 
increase of the judges’ salaries, it may be well to affirm 
categorically and emphatically that no responsible person 
could ever have imagined that there was any Parliamentary 
bargain whereby their claims were paired with, or tacked to, 
those of the Members of the House of Commons. It is not, 
thank God, with such crude cynicism that the public business 
of this country is conducted. It was perfectly natural and 
proper that the case of the judges should be considered first ; 
they had been waiting for a century and a quarter, while the 
faithful Commons had only been waiting for eight years. 
By every rule of priority and queue etiquette those who had 
waited longest had first call on Parliamentary time. 
Chronologically, it was absolutely correct. And once courtesy 
had accorded them what propriety indicated, there was no 
need for any bargain, oral or written, to ensure that the 
applicants in the next case on the list would not fanatically 
and suicidally oppose a claim similar to (but quite a lot 
stronger than) their own. One may say that it just happened 
that cost of living problems were in the air. In parentheses, 
and without, I trust, prejudicing the fair consideration of the 
just claims of our legislators, one small contribution to the 
solution of their problem may perhaps be helpful. I have 
heard it suggested that it might be dealt with on incentive 
lines ala Chinoise. The Chinese, we used to be told, paid their 
doctors only when they were well, never when they were sick. 
Suppose Parliamentarians were paid higher salaries by a 
grateful nation when they succeeded in lowering the cost of 
living, and lower salaries in proportion as they let it rise ? 
After all, it’s the passengers and not the crew who have first 
claim to the boats when a ship is in distress, if there’s a 
shortage of boat-room, 


NOT TAX FREE 


Ir is rather a pity that what the Prime Minister called “ the 
prevailing mood of thought ’’ (if that is the mot juste for 
what is essentially an emotional reaction) was invincibly 
prejudiced against giving the judges an extra {£1,000 free of 
tax, as giving them privileges beyond what one newspaper 
correspondent, curiously unmindful of constitutional history, 
called ‘“‘ other Government servants and general workers.”’ 
Their unique position in the body politic, set apart as arbiters 
between the State and the citizen, the guardians of that 
underlying order on which rests our whole way of life, places 
them in an utterly different category from any other group 
in society. Tax-free emoluments are not constitutionally 
inconceivable, since £4,000 of the Prime Minister's own salary 
is untaxed (as he himself remarked). But the current mania 
for shifting the same money from pocket to pocket (like an 
old-time stage army marching round and round the backcloth) 
is too deeply rooted in our habits to be lightly abandoned, 
and nothing will satisfy contemporary forms, ceremonies and 
superstitions but to give the judges £3,000 only to take {2,266 
away again. At that rate the cost of a more comfortably 
cushioned Bench is not exorbitant, somewhere in the region of 
£60,000. (Incidentally, the present aspirations of Members of 
Parliament for financial relief would cost about five times that 
amount.) 


COUNTER ATTRACTIONS 


THE spectre that has been haunting the thoughtful, ever since 
the value of judges’ salaries took such a steep plunge down the 
incline of depreciation, has been the fear that henceforth the 
best men would no longer be persuaded to accept a position 
of which the returns were diminishing so fast. This particular 
peril was at times somewhat over-estimated. Judges’ salaries 
never were, even at their most rewarding, such as to exercise, 
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by themselves, an irresistible attraction for a colossus of the 
Bar. A Charles Russell in the nineteenth century or a John 
Simon in the twentieth would always on mere arithmetic be 
better off financially as his own master than as the holder of 
judicial office. But sense of duty and the consciousness of 
honour and public recognition have always redressed the 
balance, and there is every sign that they will go on doing so. 
Besides, the general depreciation of the values of middle-class 
incomes, rent apart by taxation, has lent an unprecedented 
charm to the promise of an assured pension. The real danger 
to the recruitment of the judiciary seems to come from another 
quarter altogether—not that the Bench will not prove 
attractive enough to the Bar, but that the Bar itself will be 
unable to compete with the seductive advantages of the higher 
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commercial life. There are signs that the currents which 
formerly carried men from the courts and alleys of the Temple 
and Lincoln’s Inn to the calm pool of the judges’ corridors 
in the Law Courts are being interfered with by other strong 
cross-currents, carrying them into the deep, mysterious waters 
of commerce. To the Iron and Steel Federation has gone 
Mr. Frederick Grant. To Shell have gone Sir Valentine Holmes 
and Mr. Geoffrey Tribe. To the Amalgamated Dental Company 
went Mr. Aitken Watson. And now to the British Employers’ 
Confederation has gone Mr. George Pollock. In the modern 
office block the fiscal draughts from Somerset House are far 
more scientifically excluded than on the picturesque staircases 
of the Inns of Court. 
RICHARD ROE. 


CORRESPONDENCE 


[The views expressed by ouy correspondents are not necessarily those of THE SOLICITORS’ JOURNAL] 


Goodman v. J. Eban Ltd. 


Sir,—Is not the above case [see ante, p. 214] another example 
of a petty pin prick to which the solicitors’ profession is subjected ? 

I do not think that members of the Bar or of the medical and 
accountants’ professions have to sign their accounts for their 
fees or tradesmen their accounts before they can sue for payment. 

A client must know whether he instructed his solicitor to act 
for him, and when he receives his solicitor’s account he can object 
to pay if he repudiates the retainer or if he thinks the charges 
excessive, whether the bill is signed or not. 

What practical difference is there between a signed, a rubber- 
stamped or an unsigned bill of costs ? How many bills of costs 
rendered by the large firms are in fact signed by a partner ? 

Is s. 65 (2) (i) of the Solicitors Act, 1932, really necessary ? 


London, W.C.1. Joun F. CHADWICK. 





Replies to Requisitions 
Sir,—I have recently been filling in replies to several sets of 
the printed requisitions on title so kindly prepared for the use 


TALKING 


March, 1954. 
A LITTLE more than a year ago, Plum and Apple were dis- 
cussing the principle that equity does not aid a volunteer, 
with particular reference to the enforceability of voluntary 
covenants (97 SoL. J. 128). One or two readers may remember 
that Plum quoted counsel to the effect that Re Kay {1939} 
Ch. 329 might have been wrongly decided, but Apple thought 
that this was hardly a basis upon which to prepare the client 
—Mr. Vagrant—for a better world. 


Monpbay, 22nd 


Later I received a letter from a firm of solicitors who 
were kind enough to express an interest in that article 
and to supply me with some information about an action 
with which they were concerned at the time in the Chancery 
Division. They told me that in that action they were pro- 
posing, in reliance upon Fletcher v. Fletcher (1844), 4 Hare 67 
(one of the authorities quoted by Plum), to submit that 
Re Kay had been wrongly decided. But later I heard that 
my correspondents’ action met with sundry vicissitudes in 
the Chancery Division and was later reconstituted in the 
Queen’s Bench Division. To the best of my belief there 
has been no report of it, and it may be that the challenge to 
Re Kay, which must surely come at last, will have to be 
sought elsewhere. In the meantime Ke Kay has received 


some fortuitous support from the judgment of Vaisey, J., in 
Re Adlard ; 
Sot. J. 814. 


Taylor v. Adlard {1953} 3 W.L.R. 914; 97 


of the profession by our leading law stationers. After the 
expenditure of much time on my part and the indication of 
considerable impatience on the part of my staff, I was inspired 
by a brilliant idea which I present to the publishers of these 
forms free, gratis and for nothing. I suggest that opposite each 
requisition the appropriate reply should also be printed. Like 
the requisitions themselves the replies could be struck out or 
altered. For example, such clichés as : 

The vendor is not aware of any. 

The usual inquiries should be made. 

The purchaser should inspect the premises. 

We make it a practice never to reply to this requisition. 

The purchaser’s solicitors to the 

conditions of the contract. 


are referred general 
The title has been deduced. 
Think of the time and temper which would be saved by this 
simple expedient ! 


Manchester SOLICITOR. 


“ SHOP” 


The importance and complexity of the whole subject are 
well attested by the three articles which “‘ ABC ”’ contributed 
to THE SoLicirors’ JOURNAL in August and September, to 
which he added a fourth in December arising out of Re Adlard 
(97 Sot. J. 582, 600, 618 and 825). It would be a presumption 
in me to appraise this-important series of articles, but I must 
admit to some sense of vexation (despite my having initiated 
it) that the question should be open to debate at all. It is 
really no laughing matter, being at the root of so much advice 
that one is expected to give to one’s clients—and that after 
the manner that clients demand, with assurance and brevity. 


Take for example the common-form covenant by a voluntary 
settlor that, if he should die within five years after making 
the settlement, his personal representatives will discharge 
the estate duty exigible upon the settled fuad out of his free 
estate. Such a covenant may be vital to the settlement, as in 
a recent case within my experience when the whole of the 
settled fund was invested in Batavia and subject to Dutch 
exchange control restrictions, the settlor elderly, the potential 
rate of estate duty high and the trusts of the settlement 
and of the settlor’s will entirely different. But I venture to 
doubt whether, in the present state of the law, it is possible 
to assert of such a covenant either that it is or that it is not 
enforceable. In some special cases, as for example when the 
trustees (as in the case cited) decline to act in the trust at 
all except upon the condition of being afforded such a 
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covenant, it may be contended that some consideration moves 
from the trustees to the settlor; but, apart from such 
adventitious aids, it seems difficult to escape the conclusion 
that such covenants in voluntary settlements are themselves 
voluntary. That there should be no certainty of their being 
enforceable is, as Euclid said, absurd. 

It is to be hoped that before long somebody will carry 
this matter to the Court of Appeal, where Re Kay may be 
awarded either the accolade or the coup de mort. In the 
meantime the unfortunate commentator upon this branch of 
the law had best perhaps borrow from Haydn’s Oratorio 
the title given to the Overture, “ A representation of chaos,”’ 
though not without envy of the great composer’s liberty to 
represent his own chaos without the use of prefabricated 
materials. 

TuEspay, 23rd 

In the field of routine drafting I doubt if there is anything 
more difficult than the accruer clause ; even the well-drafted 
clause is often hard to understand and ill-drafted clauses 
are infinitely worse. A perennial problem is the meaning 
of the expression “ failed or determined,”’ since as a general 
rule this expression decides (a) what shares shall accrue and 
(b) what shares shall participate in the accruer. 

The short point in Re Huntington’s Settlement ; Struthers 
v. Mayne and Others |1949) Ch. 414 was whether or not the 
trusts of a share which had become absolutely vested in the 
settlor’s son had “‘ failed or determined ’’; Jenkins, J. (as he 
then was), decided that they had not ; the son’s share was 
therefore entitled to participate, after vesting, in an accruing 
daughter’s share. It is perfectly clear from the report that 
the draftsman of this settlement, which was made in 1903, 
was following a form acceptable to conveyancers of the day, 
but in or about the year 1913 the learned editors of Prideaux 
seem to have been struck by the thought that prior absolute 
vesting of a share might of itself constitute a “ failure or 
determination.’ Thus, in the 1913 edition a new formula was 
evolved, which being repeated in later editions has doubtless 
mystified many articled clerks. As a general rule it is in 
some such terms as follows :— 

“In trust for such of the others of the said children of 
the settlor (not being children or a child the trusts for 
whom and whose issue have failed or determined otherwise 
than by the absolute payment or transfer of a share) as attain 
the age of 21 years...” etc. 

The words shown in italics indicate the extent of the 
1913 amendment, and their purpose is, of course, to make 
sure that children of the settlor whose shares have become 
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absolutely vested shall participate in later accruers. Had 
the words been included in the Huntington settlement there 
would have been nothing to argue about, so it is perhaps a 
little unkind of the annotator in ‘‘ Current Law Consolidation,” 
vol. 1, 9323, to treat the observations of the learned judge 
as a criticism of the form. But if criticism were obligatory 
one might be tempted to suggest that exceptions to exceptions 
are best left to the province of parliamentary draftsmen ; 
secondly, that ‘‘ absolute vesting ’’ is both shorter and a more 
accurate concept in the context than “ absolute payment 
or transfer ’’; but these are but trifles. 

How do the learned editors of Prideaux deal with this 
matter in the 24th edition published in 1952? They repro- 
duce much the same form of accruer as before (vol. 3, pp. 221, 
732, 775), retain the words in italics, and refer at p. 732 to 
Re Huntington in a laconic footnote. I have no doubt that 
in substance they are right and that, despite Re Huntington, 
it should always be made clear in an accruer clause whether 
“ failure or determination ”’ includes absolute vesting or not. 


WEEK-END REFLECTIONS 


I am grateful to a Mr. Blower, plaintiff in an action, for 
instructing solicitors in Balloon Street ; such are the agreeable 
trifles of daily practice. 

People’s names seldom fail to provide an agreeable topic 
of conversation—agreeable at least to themselves. The 
other day I was buying some sherry and port glasses in a 
second-hand dealer’s shop when there intervened, in the 
language sacred to common-law managers, a person “ pur- 
porting to be’”’ a customer, and the following conversation 
ensued :— 


Purporting Customer: Are you Beer ? 

Dealer: Yes. 

Purporting Customer : Well, so am I. 
And for about twenty minutes they catalogued the Beers of 
Britain up and down the country without locating so much as 
a third cousin Shandy in common ; nor by this circumstance 
was their mutual satisfaction abated by one jot or tot. 
Eventually, customer Beer departed and dealer Beer, with 
marked reluctance, returned to the business of port and 
sherry glasses. 

Though the incident will not, I fear, augment any reader’s 
knowledge of the law, is it not a sad mistake to suppose that 
law forms the staple of our conversation with clients? Ona 
first meeting with a new client, the conversational name 
gambit certainly provides quite a useful alternative to the 


weather. 
“Escrow ”’ 


NOTES OF CASES 


The Notes of Cases in this issue ave published by arrangement with the Incorporated Council of Law Reporting, and full reports 
will be found in the Weekly Law Reports. Where possible the appropriate page veference is given at the end of the note. 


JUDICIAL COMMITTEE OF THE PRIVY COUNCIL 


EXECUTION: SALE UNDER COURT ORDER: CHATTELS 
MORTGAGE: TITLE 
Dyal Singh v. Kenyan Insurance, Ltd. 
Lord Porter, Lord Reid and Lord Keith of Avonholm 
loth March, 1954 

Appeal from the Eastern African Court of Appeal. 

One, Njoroge, owned a motor omnibus, and borrowed from the 
respondents a sum of Sh.3,600 on the security of that vehicle ; 
on 12th October, 1946, he gave to them a chattels mortgage 
which was duly registered in accordance with the provisions of 
the Chattels Transfer Ordinance, 1930, of Kenya. A_ creditor 
of Njoroge obtained judgment against him and execution followed 
with a sale by public auction of the vehicle by the court broker 


on 3rd February, 1948. The vehicle was purchased at that 
sale by the appellant for Sh.2,000. On 29th April, 1950, the 
respondents seized the vehicle while it was in the possession of 
the appellant. The question in this appeal was whether on 
the sale of the vehicle the appellant acquired a clear title by 
virtue of s. 45 (3) of the Bankruptcy Ordinance (Laws of Kenya, 
1948, c. 30), or whether by virtue of s. 4 of the Chattels Transfer 
Ordinance, c. 281 of the Laws of Kenya, 1948, the title of the 
appellant was subject to or defeated by the interest of the 
respondents under their chattels mortgage. Subsection (3) of 
s. 45 of the Bankruptcy Ordinance, which is in substantially the 
same terms as s. 15 of the English Bankruptcy Act, 1913, provided : 
“Where any goods in the possession of an execution-debtor 
at the time of seizure by a bailiff are sold by such bailiff without 
any claim having been made to the same, the purchaser of the 
goods so sold shall acquire a good title to such goods, and no 
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person shall be entitled to recover against such bailiff or any 
other person lawfully acting under his authority, for any sale 
of such goods . . . unless it is proved that the person from whom 
recovery is sought had notice . . . that such goods were not the 
property of the execution-debtor: Provided that nothing in 
this subsection contained shall affect the right of any claimant, 
who may prove that at the time of sale he had a title to such 
goods, to any remedy to which he may be entitled against any 
person other than such bailiff.” By s. 4 of the Chattels Transfer 
Ordinance: “ All persons shall be deemed to have notice of an 
instrument and of the contents thereof when and so soon as such 
instrument has been registered as provided by this Ordinance.” 
The trial judge, on the proceedings by way of case stated, held 
that the appellant had not secured a clear title to the vehicle, 
and that the respondents retained their interest and rights in 
the vehicle under their chattels mortgage. The Court of Appeal 
for Eastern Africa affirmed that decision. The appellant appealed. 
Lorp Rep, giving the judgment of the board, said that 
s. 45 (3) of the Bankruptcy Ordinance applied whether or not 
any question of bankruptcy was involved, and gave a good title 
to purchasers whether or not they had notice of the true position 
—that the goods were not the property of the execution-debtor ; 
the words “‘ person from whom recovery is sought’’ related 
back to “no person shall be entitled to recover against such 
bailiff or any other person lawfully acting under his authority,” 
and could not on construction relate back to ‘“‘ the purchaser.”’ 
The proviso to the subsection, if read by itself, would mean that 
the enactment in the preceding part of the subsection should 
not affect the right of the true owner to recover the goods or 
their value from the purchaser, and would completely contra- 
dict and nullify the enactment—-which a proviso could only 
be held to do in the most exceptional circumstances. Here, 
if the enactment stood, it did not nullify the proviso, but merely 
limited its application, for there might be others besides the 
bailiff and the purchaser against whom the true owner had a 
remedy, and giving effect to the enactment with regard to the 
purchaser did not therefore entirely deprive the proviso of 
meaning. Accordingly, the appellant had secured a good title 
to the vehicle as against the respondents. Their lordships 
agreed with the decision of the English Court of Appeal in this 
matter in Curtis v. Maloney {1951} 1 K.B. 736, and would not 
have thought it necessary to re-examine the matter had it not 
involved a general question of importance. Appeal allowed. 
APPEARANCES : Leonard Caplan (Herbert Oppenheimer, Nathan 
and Vandyk); F. Gahan, Q.C., and J. G. Le Quesne (Charles 
Russell & Co.). 
{Reported by Cuartes CLayton, Esq., Barrister-at-Law.] [2 W.L.R. 607 


COURT OF APPEAL 
CATTLE TRESPASS: PERSONAL INJURIES TO 
OCCUPIER: DAMAGES FROM OWNER OF CATTLE 
Wormald v. Cole 
Lord Goddard, C.J., Singleton and Hodson, L.J J. 
20th February, 1954 
Appeal from Croom-Johnson, J. 


At night-time on 8th October, 1951, some heifers and bullocks 
escaped from the defendant’s land and trespassed on premises 
occupied by the plaintiff. She and her man went out to prevent 
damage being done and one or more of the beasts knocked 
down the plaintiff and trampled on her, inflicting serious injuries. 
It was proved that the animals were quiet, well-behaved beasts 
and it was not suggested either that they had made a vicious 
attack on the plaintiff or that she or her man had done anything 
improper which would have frightened the animals. The 
plaintiff brought an action against the defendant based on 
cattle trespass and negligence, and Croom-Johnson, J., gave 
judgment for the defendant. He held that there had been no 
negligence on the part of the defendant in allowing the cattle 
to escape, and that the plaintiff could not succeed in trespass 
on the ground that the animals concerned were mansuctae naturae, 
and not proved to have a fierce disposition. The plaintiff 
appealed against the latter holding. 

Lorp Goppakp, C.J., in a written judgment, said that the 
appeal raised what was said to be a novel question in the law 
relating to personal injury caused by animals to human beings. 
The case for the plaintiff on appeal was based solely on cattle 
trespass and damage naturally resulting therefrom. Vor the 


defendant it was said that no damage for cattle trespass could 
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be recovered in law except for the actual damage done to the 
soil and for the depasturing of crops growing thereon which 
might be eaten or trodden by the trespassing animal. It was 
true to say that there did not appear to have been any reported 
case in which damages were recovered for injury caused to a 
human being otherwise than by a so-called vicious action of an 
animal. Was it then the law that in no case could injury caused 
to mankind by an animal be actionable in the absence of scienter ? 
In his opinion, the all-important consideration was that the 
plaintiff was the occupier of land on which a trespass was com- 
mitted, so that the only question was whether the damage was 
too remote. Cattle trespass was one of the most ancient causes 
of action known to the common law and it was well established 
in the fourteenth century. As he had said, the real question 
was whether the personal injuries in the present case were the 
consequence of the unlawful entry of the cattle on the plaintiff’s 
land. Speaking for himself, if it were not for the many previous 
decisions, he did not think he should feel in any difficulty in 
saying that they were, but, as had been said, the law had been 
settled by authority rather than by reason, so that an examina- 
tion of the case was necessary. His lordship reviewed the 
authorities, beginning with Anderson v. Buckton (1719), 11 Mod. 
303, which represented the first extension of the rule that an 
action for cattle trespass was confined to damage to the surface 
trespassed on and to the crops. In Lee v. Riley (1865), 18 C.B. 
(N.S.) 722, decided 147 years later, a mare strayed on to the 
plaintiff’s land and kicked his horse with the result that it had 
to be killed, and it was held that the damage was not too remote. 
His lordship referred to a number of other authorities and said 
that he could find nothing in them which compelled him to 
hold that if the occupier of a close was injured by a trespassing 
animal the damage was too remote, at any rate, when the injury 
was not the result of a vicious attack. How could the present 
case be distinguished from Lee v. Riley, supra? If the heifer 
had injured a pony or calf belonging to the plaintiff by the same 
action whereby the plaintiff was injured, clearly the defendant 
would have been liable. If that damage were not too remote, 
how could it be, if inflicted on the plaintiff herself instead of 
on her animal? He left open the question whether it followed 
that if a trespassing animal attacked the occupier, he could 
recover, though he inclined to think that he could. He believed 
that that question had never yet arisen in a cattle-trespass case. 
In many cases it would be impossible to say with certainty 
whether the injuries were caused by vice or playfulness, or mere 
accident. He would allow the appeal. The general damages 
of £500 provisionally assessed by Croom-Johnson, J., in addition 
to £700 special damages, were entirely inadequate, having regard 
to the nature of the plaintiff’s injuries, and would be increased 
to £1,500, making a total of £2,200. 

SINGLETON and Hopson, L.JJ., read judgments to the same 
effect. Appeal allowed. 

APPEARANCES: Cyril Salmon, Q.C., and I. C. Baillieu 
(Haslewood, Hare, Sitivley Woolmer « Co., for Hood, Vores and 
Allwood, East Dereham, Norfolk); Marven Everett, Q.C., and 
J. Russell (Berrymans, for Hill & Perks, Norwich). 

{Reported by Puitie B. DurnForp, Esq., Barrister-at-Law]) [2 W.L.R. 613 


RENT RESTRICTION: SUB-TENANT’S CLAIM TO 
PROTECTION 
Knight and Another v. Olive and Another 
Singleton, Jenkins and Hodson, L.JJ. 
4th March, 1954 
Appeal from Sleaford County Court. 


O, the first defendant, who was the tenant of a paddock of 
less than two acres and also the owner of a farmhouse, let some 
of the rooms in the farmhouse to 7, and also sub-let the paddock 
to him, the rooms and paddock constituting a dwelling-house 
to which the Rent Acts applied. In 1946 the plaintiffs bought 
the paddock and thus became 7’s landlords in respect of it. 
In 1951 one D bought the farmhouse from O subject to the tenancy 
of the rooms to T, which in proceedings by D for possession 
was held to be protected by the Rent Acts. In December, 1951, 
the plaintiffs gave notice to O and T to quit the paddock. O did 
not resist the plaintiff's claim to possession, but T refused to 
comply with it, claiming that as O had let him the 100ms in the 
farmhouse together with the paddock, and they together consti- 
tuted a dwelling-house, he could claim, as against plaintiffs, 
the protection of s. 15 (3) of the Increase of Rent and Mortgage 
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Interest (Restrictions) Act, 1920, in regard to the paddock after 
the interest of his immediate landlord O had been determined. 
The county court judge held that the second defendant was 
protected by the Acts and gave judgment in his favour. The 
plaintiffs appealed. 

Jenkins, L.J., delivering the first judgment, said that he was 
unable to accept the conclusion of the county court judge that 
the second defendant, T, was entitled to the protection of the 
Rent Acts. No doubt, as between the first defendant, O, the 
owner of the farmhouse and tenant of the paddock, and the 
second defendant, the rooms in the farmhouse together with 
the paddock constituted a dwelling-house to which the Rent 
Restriction Acts applied. Therefore, so long as the first defen- 
dant’s interest in both rooms and paddock continued, there was 
no doubt that the second defendant was entitled as against the 
first defendant to the protection of the Acts in respect of both. 
But when the first defendant had sold the farmhouse to D, and 
had therefore got rid of his interest in the rooms, it was hardly 
possible to say that the rooms and the paddock were still let 
together within the meaning of the Acts. The decisive point 
seemed to be that the first defendant’s landlords, the plaintiffs, 
had not and had never had any interest in the farmhouse. The 
only tenancy so far as they were concerned was O’s tenancy 
of the paddock, subject to which they had bought it. That was 
a tenancy wholly outside the Rent Acts, because no dwelling- 
house entered into the case at all; it was simply a letting of a 
paddock. It would be contrary to all principle to hold that 
where a landlord let to a tenant a field or paddock with no 
dwelling-house connected with it the tenant could, by letting 
the paddock together with a house of his own, turn the tenancy 
under which he held the paddock into a tenancy to which the 
Rent Acts applied. Authority for that view was to be found in 
Cow v. Casey [1949] 1 K.B. 474 ; 93 Sor. J. 102, but the present 
was an a fortiori case. The question now raised was whether 
the tenant of a mere paddock, with no building upon it at all, 
could bring that paddock within the protection of the Rent 
Acts to the detriment of his landlords, by the expedient of 
letting it along with a rent restricted dwelling-house held by him 
under an entirely different title with which the landlords in 
respect of the paddock had nothing whatever to do. In his view, 
the provisions of s. 15 (3) of the Act of 1920 could have no applica- 
tion. The first defendant could never have claimed the benefit 
of the Rent Acts in respect of the paddock and,-on the deter- 
mination of his interest, there was no protection in respect 
of the paddock to which it was possible for the second defendant 
to succeed. The appeal must be allowed and judgment entered 
for possession against the second defendant. 


SINGLETON and Hopson, L.JJ., agreed. Appeal allowed. 


APPEARANCES: L. Jellinek (Cunliffe & Airy, for Ernest H. 
Godson & Co., Sleaford, Lincs). The second defendant appeared 
in person. 

(Reported by Puiip B. DurnForp, Esq., Barrister-at-Law] [2 W.L.R. 646 


SALE OF GOODS: NOT OF MERCHANTABLE 
QUALITY: EXPLOSIVE WITH COALITE 


Wilson and Another v. Rickett Cockerell & Co., Ltd. 
Evershed, M.R., Denning and Romer, L.JJ. 8th March, 1954 
Appeal from Edmonton County Court. 


The defendants, who were coal merchants, had sold and 
delivered to the plaintiffs, a husband and wife, a ton of Coalite. 
The wife having made up the fire in the dining room with some 
of the Coalite, an explosion occurred in the grate caused by a 
piece of coal containing an explosive which had been delivered 
with the Coalite. The plaintiffs claimed for the damage to their 
room and furniture resulting from the explosion. The county 
court judge dismissed the claim and the plaintiffs appealed. 


DENNING, L.J. (delivering the first judgment), said that the 
county court judge had followed the Scottish case of Dyke v. 
Jackson [1921] S.C. 362 in rejecting the plaintiffs’ claim, but he 
did not agree with the reasoning in that case. The consignment 
of Coalite was delivered as a whole and must be considered as a 
whole. The “ goods supplied under the contract of sale’”’ for 
the purpose of s. 14 of the Sale of Goods Act, 1893, was the 
whole consignment of Coalite, including the offending piece of 
coal. It might be said, though his lordship did not so decide, 
that the condition implied by s. 14 (1) that goods should be 
reasonably fit for the purpose for which they were required 
was excluded by the proviso to the subsection on the 
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ground that the Coalite was sold under a trade name. The 
defendants were, however, liable under s. 14 (2), for the piece of 
coal which contained the explosive made the whole consignment 
not fit for burning and therefore not ‘‘ of merchantable quality,” 
for in the words of Lord Wright in Grant v. Australian Knitting 
Mills, Ltd. [1936] A.C. 85 “‘ it has defects unfitting it for its only 
proper use but not apparent on ordinary examination’’; and 
Atkin, L.J., said in Niblett, Ltd. v. Confectioners’ Materials Co., 
Lid., [1921] 3 K.B. 387 ‘‘ No one who knew the facts would 
buy ... in that state or condition; in other words, they were 
unsaleable and unmerchantable.” 


EVERSHED, M.R., and Romer,’L.J., agreed. Appeal allowed. 


APPEARANCES : J.C. Ackner (Carpenters) ; A. A. Mocatta, Q.C., 
and A. C. Bulger (J. G. Bosman, Robinson & Co.). 


(Reported by Miss E. DANGERFIELD, Barrister-at-Law] [2 W.L.R. 629 


QUEEN’S BENCH DIVISION 


DAMAGE: REMOTENESS: PLAINTIFF’S CAR 
DAMAGED BY GARAGE: CAR BORROWED FROM 
GARAGE DAMAGED BY PLAINTIFF: CLAIM FOR 

HIRE OF CAR THEREAFTER 


Macrae v. H. G. Swindells (trading as West View Garage Co.) 


Barry, J. 25th February, 1954 


Action tried at assizes. 


On 27th December, 1951, the defendant orally agreed with the 
plaintiff to repair his Standard 12 h.p. motor car. Owing to 
the defendant’s admitted negligence or breach of contract, the 
Standard car was damaged by fire at the defendant’s garage on 
the same day. Thereupon the defendant lent to the plaintiff 
a Morris 8 h.p. motor car until the Standard car should be 
repaired. On 6th February, 1952, the plaintiff’s servant or 
agent met with an accident while driving the Morris car which 
became a total wreck, and in October, 1953, judgment was 
entered in favour of the defendant for the value of the car. 
From 9th February, 1952, until 9th April, 1952 (when the 
Standard car was returned), the plaintiff was obliged to hire 
another motor car at a total cost of £80. In the action the 
plaintiff claimed this sum as damages. 

Barry, J., said that the action was brought on an admitted 
breach of contract or negligence on 27th December, 1951. The 
defendant now contended that the damage arose from the 
plaintiff's own negligence in destroying the borrowed car. 
Prima facie the plaintiff was entitled to recover compensation 
for the loss of his car from the date of damage to the date of 
return. He had mitigated his damages by using the Morris as 
long as it was available, and had compensated the defendant for 
his own negligence in destroying the Morris. After that 
happened, no other car was offered by the defendant, and the 
plaintiff, as a result of the defendant’s original negligence, was 
compelled to hire one. The lending of the Morris did not put 
an end to the defendant’s liability in respect of the plaintift’s 
loss ; he could have provided another car, but did not ; and the 
plaintiff was entitled to judgment for the cost of hire. Judgment 
for the plaintiff. 

APPEARANCES: G. G. Lind-Smith (Mason & Moore Dutton, 
Chester) ; H. E. Hooson (Lamb, Goldsmith & Howard, Liverpool). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law] [1 W.L.R. 59 


ADMINISTRATOR: BOND CONDITIONED TO 
SECURE PROPER ADMINISTRATION: DEVASTAVIT 
BY ADMINISTRATOR AS TRUSTEE: LIABILITY OF 

SURETIES 
Harvell v. Foster and Another 


Lord Goddard, C.J. 12th March, 1954 
Action. 


By his will a testator gave all his estate to the plaintiff, his 
daughter, and appointed her sole executrix. Being under age 
at the date of her father’s death, the plaintiff elected for her 
husband to be appointed administrator and guardian during 
her minority, and he entered into a bond, with the defendants 
as his sureties, for the due administration of the estate. The 
defendants, who were solicitors, having been instructed by the 
plaintiff to prove her father’s will, paid the debts, funeral and 
testamentary expenses and, after deducting their costs, paid the 
balance of the estate, amounting to about £1,000, to the husband 
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as administrator. Differences having arisen between the plaintiff 
and her husband, they parted, and the plaintiff lost all trace of 
him. Apart from one sum of £300, the husband failed to account 
for the estate to the plaintiff. The plaintiff, as assignee of the 
bond, claimed against the defendants on the ground that they 
were liable as sureties for the husband’s wrongful administration 
of the estate. 

Lorp Gopparp, C.J., said that the defendants contended 
that the object of the bond was only to ensure the due winding up 
of the estate until the residue was ascertained and in the adminis- 
trator’s hands, and that thereafter the administrator was trans- 
formed intoatrustee. There was no doubt that he was a trustee for 
his wife, and, unless compelled by authority, it would be wrong 
to construe the bond so as to cover his actions as trustee; had 
the beneficiary been a child, that would have involved the 
defendants in liability over a long period. The plaintiff had 
relied on Dobbs v. Brain [1892] 2 Q.B. 207, but there the 
administratrix paid money out of the estate to someone who 
had no title to it, which amounted to a devastavit. But when 
the administrator had paid all expenses, debts, and legacies, 
and had cleared the estate, he held the estate not as administrator 
but as trustee (In re Ponder [1921] 2 Ch. 59; In re Gibbs, 
{1951] Ch. 933). The administration was at an end, and the 
bond was not one to secure the performance of the duties of a 
trustee. Judgment for the defendants. 

APPEARANCES: H. Christie, Q.C., and C. E. Rochford (Bailey, 
Breeze & Wyles); S. Pascoe Hayward, Q.C., and J. Monckton 
(White & Leonard, for Chanter, Burrington & Foster, Barnstaple). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law) [2 W.L.R. 642 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 


MAINTENANCE: HUSBAND IN RECEIPT OF NATIONAL 
ASSISTANCE 
Ivory v. Ivory 
Lord Merriman, P., and Sachs, J. 8th February, 1954 


Appeal from Gosport justices upon a question of amount 
of maintenance. 

In November, 1950, the justices had made an order on the 
ground of desertion whereby the husband, who was then earning 
£8 18s. a week, was ordered to pay the wife {3 a week. By 
March, 1953, arrears of £78 had accumulated, and an order was 
made for them to be paid off at 10s. a week. The amount of 
total arrears, however, increased during the summer, and in 
August, 1953, the husband applied for a variation. Part of the 
arrears had been remitted on the ground that the wife had been 
prepared to accept a transfer into her name of the former matri- 
monial home. The husband was then unemployed and in receipt 
of £4 16s. 6d. a week from the National Assistance Board, from 
which he had to provide for the woman with whom he was living 
and their child. He was also making instalment payments of 
5s. a week in respect of a fine of £50 for a criminal offence which 
had been previously imposed. The justices decided that the 
husband should pay 30s. a week maintenance, but since they 
appreciated that this would be too large a sum for him to 
manage they decided that he should pay 15s. a week to the wife 
and that the balance should accumulate week by week as further 
arrears while he remained out of employment. The husband 
appealed, and it appeared at the hearing of the appeal that the 
justices had made a material error of fact in respect of the wife’s 
current earnings. The court was asked to deal with the question 
of amount, and to fix a proper sum instead of incurring the further 
expense of a rehearing by the justices. 

Lorp MERRIMAN, P., said that it was fundamentally wrong to 
fix a figure which was too high for a man to pay, and to order 
part of that figure to accumulate as arrears. It had been 
contended that a statutory duty was put upon the National 
Assistance Board by the National Assistance Act, 1948, to 
assess the needs of the husband according to the terms of the 
Act, and in particular having regard to s. 7, which provided 
for the aggregation of what were called ‘‘ requirements ”’ and 
“resources ”’ if the applicant ‘“‘ has to provide for requirements 
of some other person being a member of the same household.”’ 
It was the paramour and the child who were members of the 
same household, and the wife, owing to the fact that he had 
deserted her for the other woman, was not a member of his 
household ; but she was still his wife. It had been submitted 


that the scheme of the Act prohibited ordering any support for 
the deserted wife out of the sum computed by the National 
Assistance Board for the aggregate requirements of the husband, 


THE SOLICITORS’ 


JOURNAL April 3, 1954 


the paramour and their child, for that which the husband in fact 
received from the Board must be presumed to be neither more 
nor less than that which was exactly required for the subsistence 
of those persons, to the exclusion of the wife. It would be a 
strange result if that were a necessary consequence and he (his 
lordship) was relieved to find that the argument had not been 
pressed to its logical conclusion. The court was left, not with 
an absolute prohibition against making any order in favour of 
the wife, but with a discretion to be exercised on the basis that 
the husband had been given what was a comparatively small 
sum for the maintenance of himself and his household. It would 
be wrong to reduce the amount to some purely nominal figure, 
but a proper order would be to reduce the amount to the sum 
of 6s. a week. 

SACHS, J., concurred. Appeal allowed. 

APPEARANCES: A. H. Ormerod (Gregory, Rowcliffe & Co., 
for Addison, Sons & Madden, Portsmouth); FE. B. McLellan 
(Sinclair, Roche & Temperley, for Churcher & Churcher, Gosport). 

(Reported by Joun B. Garpner, Esq., Barrister-at-Law] [1 W.L.R. 604 


MAINTENANCE: VARIATION OF ORIGINAL ORDER 
AFTER WIFE’S ADULTERY 
Brammer v. Brammer 
Lord Merriman, P., and Sachs, J. 11th February, 1954 

Appeal from Colwyn Bay Justices. 

A wife was granted an order for maintenance in 1944 by justices 
on the ground of wilful neglect to provide reasonable maintenance. 
In 1946 she committed an act of adultery which the husband 
condoned in 1947 during a brief reconciliation. In 1950 the wife 
successfully applied for a variation in the amount of maintenance 
ordered in 1944 ; no point was taken by the husband in regard to 
the 1946 adultery. In 1953 the husband applied for the discharge 
of the orders of 1944 and 1950 on the ground, inter alia, that 
the wife had committed adultery since 1944. 

Lorp MERRIMAN, P., referred to Read v. Read [1952] P. 119, 
and said that if the husband had brought a summons in 1947 
for the discharge of the original order on the ground that the 
wife had committed the admitted act of adultery, he would 
have succeeded, because that case decided that it was impossible 
to import into the provisions of s. 7 of the Summary Jurisdiction 
(Married Women) Act, 1895, the proviso which occurred in 
s. 6 in connection with the condonation of adultery. As the act 
of adultery had occurred since the making of the order in 1944 
it would have been “‘ cause shown upon fresh evidence,’’ and the 
court would have had, at that time, no option but to be satisfied 
that the order must be discharged. But no such application 
had been made and when the fresh order was made in April, 
1950, varying the amount of the original order, the act of adultery 
had not been brought forward by way of defence or by way of 
objection to the making of the fresh order. It was unnecessary 
to decide how the matter would then have stood, but he (his 
lordship) would assume, perhaps too favourably to the husband, 
that it could then have been brought forward as cause shown 
upon fresh evidence. But the position as it stood in November, 
1953, when the present application was made by the husband 
to discharge the combination of two orders, under s. 7, was being 
considered. His lordship referred to Natborny v. Natborny 
[1933] P. 1, 16, which showed that, in connection with a charge 
of adultery put forward under s. 7 as the ground of an application 
for the discharge of a subsisting order, the whole section must 
be read together. Assuming that when the wife tried to get 
the order of 1944 varied in her favour as regards the amount 
in 1950, the husband would have been entitled to say that there 
was “‘ fresh evidence,’’ it was quite hopeless for him to attempt 
to say it now. There was nothing fresh about the evidence 
in 1953. He was not producing this allegation of adultery upon 
fresh evidence; he had it all available when the order was 
remade in 1950. It could be put in another way. One of the 
elements of estoppel inter partes is that if there was the opportunity 
to put forward a particular defence which was an answer on an 
occasion in the past, and there had been deliberate abstention 
from putting forward that defence, the defendant ought to be 
estopped from putting it forward on a later occasion. It was 
not, however, necessary to develop or examine that aspect of 
the matter. 

Sacus, J., concurred. Appeal dismissed. 

APPEARANCES: Bertrand Richards (Jaques & Co., for David 
Thomas, Williamson & Co., Colwyn Bay); Victor Williams 
(Whitfield, Byrne & Dean, for Osborn, Bennison & Hughes, 
Colwyn Bay). 

(Reported by Joun B. Garpyer, Esq., Barrister-at-Law) [1 W.L.R. 599 
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COURT OF CRIMINAL APPEAL 
OBSCENE PUBLICATIONS: CHARACTER TO BE 
ASCERTAINED FROM EXAMINATION OF BOOKS 

THEMSELVES 
R. v. Reiter and Others 

Lord Goddard, C.J., Slade and Gerrard, JJ. 

Appeals against conviction and sentence. 

The appellants, and the appellant companies, were charged 
at the Central Criminal Court on an indictment containing 
seven counts of uttering and publishing obscene libels in the 
form of seven books. On the first day of the hearing the jury 
read the books. The appellants contended that the books 
were not obscene by the standards of to-day, and during the 
course of the case the defence produced a number of other books 
which the jury were asked to examine to decide whether the 
seven books alleged to be obscene libels were obscene or not. 
The appellants were convicted on all seven counts. They 
appealed on the ground, inter alia, that the recorder had mis- 
directed the jury by telling them in his summing up that it 
would be wrong in law for them, in applying the standard of 
obscenity laid down in R. v. Hicklin (1868), L.R. 3 O.B. 300, 
to the books alleged to be obscene libels, to take into consideration 
the standard or kind of literature published and sold at the 
present time. 

Lorp Gopparp, C.J., said that he did not wonder that the 
recorder had spoken strongly, but he had reminded the jury 
that if they had any doubts they should acquit, and had written 
down for them the definition in R. v. Hicklin, supra, that the 
test was whether the tendency of the matter charged was to 
deprave and corrupt those whose minds were open to immoral 


SURVEY OF 


ROYAL ASSENT 
The following Bills received the Royal Assent on 26th March :— 
Consolidated Fund. 
Hill Farming. 
Northern Assurance. 


15th March, 1954 


HOUSE OF LORDS 
PROGRESS OF BILLS 
Read First Time :— 
Crewe Corporation Bill |H.C.} {23rd March. 
Institution of Mechanical Engineers Bill [H.C.] [23rd March. 
Rhodesian Selection Trust Limited and Associated Companies 


Bill [H.C.} {25th March. 
Wankie Colliery Bill [H.C.} [25th March. 
Read Second Time :— 
British Industries Fair (Guarantees and Grants) Bill [H.C.] 
[25th March. 
Pensions (Increase) Bill [H.C.] {23rd March. 
Slaughterhouses Bill [H.L.] {25th March. 
Towcester Rural District Council (Abthorpe Rating) Bill [H.C.] 
{25th March. 
Wear Navigation and Sunderland Dock Bill [H.C.] 
[25th March. 
Read Third Time :— 
Summary Jurisdiction (Scotland) Bill [H.L.] [23rd March. 
Swinton and Worsley Burial Board Bill [H.L.] 
{23rd March. 
In Committee :— 


Cotton Bill [H.C.] {23rd March. 


HOUSE OF COMMONS 
A. PROGRESS OF BILLS 
Read Second Time :— 
Dover Harbour Consolidation Bill [H.L.} 
Judges’ Remuneration Bill [H.C.] 


Marriage Act, 1949 (Amendment) Bill [H.C.] 
Television Bill [H.C.] 


In Committee :— 
Atomic Energy Authority Bill [H.C.] 


(23rd March. 
{22nd March. 
[26th March. 
(25th March. 


[23rd March. 
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influences, and into whose hands the publication might fall 
The law was now the same as in 1868, though writers might well 
now discuss matters which would not have been discussed then 
But it was one thing to discuss a subject, and quite another 
thing to do so as had been done in the books before the court ; 
it was idle to pretend that they did not exhibit the tendency 
described in FR. v. Hicklin, supra. In the present case a number 
of other books had been produced to the jury, who were asked 
to decide whether they were obscene. That was quite wrong. 
In Galletly v. Laird [1953] S.C. (J.) 16 the Lord Justice-General 
said that the only way of ascertaining the character of a publica- 
tion alleged to be obscene was by reading it, as it itself provided 
the best evidence of its own indecency or obscenity; and if 
a magistrate’s decision was appealed, the appellate tribunal 
must itself read it to see if there was evidence on which a 
reasonable magistrate would have condemned it; that it was 
further quite wrong to tender other books in evidence in order 
to suggest that similar books were in free circulation, as that 
was a collateral issue and futile. The court would wholly adopt 
that opinion, which was to be regarded equally the law of England 
as of Scotland. In the present case, if the jury had returned a 
different verdict, it could fairly have been called perverse. The 
individual offenders had been sentenced to prison; it was high 
time that such publications were stopped in such a way that 
others might take warning. The appeals would be dismissed. 
Appeals dismissed. 

APPEARANCES : Christmas Humphreys (Gerald Samuels & Co.) ; 
G. Howard, Q.C., and Christmas Humphreys (Lewis & Lewis and 
Gisborne & Co.); J. M. G. Griffith-Jones (Director of Public 
Prosecutions). 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law] 


THE WEEK 


B. QUESTIONS 


[2 W.L.R. 638 


LEGAL AID AND ADVICE BILL 


The ATTORNEY-GENERAL said that the cost of bringing into 
force those parts of the Legal Aid and Advice Act, 1949, not now 
in operation had been estimated very approximately as between 
£1,000,000 and £1,250,000 annually. The cost of bringing into 
force ss. 5 and 7 might be of the order of £500,000. 

Asked whether he would try to get legal aid extended to the 
county courts in time to meet the many cases which would 
result from the passing of the Housing Repairs and Kents Bill, 
Sir Lionel Heald said he would do his best. {22nd March. 

INDIAN EstaTE Duty Act (COMPANY PAYMENTS) 

Mr. R. A. BuTLER stated that he was advised that payments 
by companies under the Indian Estate Duty Act, 1953, were 
not admissible as a deduction in computing for income tax or 
profits tax purposes the profits of companies registered in the 
United Kingdom. {23rd March. 


GERMAN ENEMY PROPERTY (DISTRIBUTION) 

Mr. P. THORNEYCROFT said that of 33,500 claims to share in 
the distribution of German enemy property, all but 41,300 had 
now been finally determined. The total fund, including moneys 
already distributed and those likely to be available for distribution 
at the end of March, was about £14-5 million, including the former 
assets of German debtors which were eligible for special distribu- 
tion to the claimants concerned and of which nearly £1 million 
had already been paid out. 

The residue available for distribution would form the General 
Fund from which a dividend would be paid on the other claims, 
which constituted the great majority. The present indications 
were that it would be possible to pay a further General Fund 
dividend of 1s. in the £ in addition to the 1s. which had already 
been paid. It was hoped to begin payments during April. The 
final calculation could not be made until all the claims had been 
determined. When this stage had been reached it might be 
possible to pay a further small dividend. (23rd March. 


EstaTE Duty 
Mr. Boyp-CARPENTER Said that the total net receipt of estate 
duty from the time it was imposed by the Finance Act, 1894, 
up to the end of the financial year 1952-3 was £3,308 million. 
The total net capital value of the estates on which the duty was 
levied was £26,250 million. These figures did not include legacy 
and succession duties. {25th March. 
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SENTENCED PERSON (CONVICTION QUASHED) 
The Home SeEcrETARY made the following statement with 
reference to the case of R. v. Frederick Donald Ashman :— 

Frederick Donald Ashman was convicted at the Middlesex 
Sessions on 12th January, 1954, on charges of burglary and 
larceny and was sentenced to two concurrent terms of nine 
months’ imprisonment. On 20th January he applied to the 
Court of Criminal Appeal for leave to appeal against his 
conviction, but on 22nd January he abandoned his application. 

On 25th January I received a report from the Commissioner 
of Police of the Metropolis that since Ashman’s conviction 
another man, James Robert Pigdon, had made a statement 
that he, not Ashman, had committed the offence of burglary 
of which Ashman had been convicted ; and on 4th February 
Pigdon was convicted of this offence at the Middlesex Sessions. 
I at once instituted further inquiries. In the meantime I 
had no power to release Ashman on bail, and in any event, 
although Pigdon’s statement appeared to establish Ashman’s 
innocence of the offence of burglary, Ashman was also liable 
to be detained in respect of the concurrent term of imprisonment 
imposed on him for the offence of larceny. 

On 15th February, Ashman applied to the Court of Criminal 
Appeal for leave to withdraw the notice of abandonment 
of his application for leave to appeal; he also applied for 
bail. I at once took special steps to bring the whole of the 
material in my possession to the notice of the Court of Criminal 
Appeal. It would have been quite improper for me to take 
any further action while the case was still before the court. 
On 10th March, the court granted Ashman leave to appeal 
against his conviction on both counts and against sentence 
on the second count. On’ this date, the court refused his 
application for bail, but allowed it on 19th March. On 
22nd March, the court quashed the conviction on both counts. 

With regard to the question of compensation, the two 
charges against Ashman do not stand on the same footing. 
The Lord Chief Justice, in his judgment, made it clear that 
Ashman’s innocence had been established on the charge of 
burglary, but with regard to the charge of larceny he said that 
the jury would probably not have convicted Ashman if he 
had been charged only with this offence. It is not the practice 
to grant compensation, or to make an ex gratia payment, in 
cases where there has been a miscarriage of justice which is 
corrected by the ordinary process of law, and where there has 
been no failure or misconduct on the part of the authorities 
concerned ; and, while I sympathise with Ashman, I can 
find no grounds on which I should be justified in authorising 
any ex gratia payment to him. [25th March. 


STATUTORY INSTRUMENTS 
Ashton-under-Lyne, Stalybridge and Dukinfield 
Waterworks Order, 1954. (S.I. 1954 No. 304.) 
Bootle-Southport-South of Preston Trunk Road (Moor Lane, 

Crosby, By-Pass) Order, 1954. (S.I. 1954 No. 313.) 
1954 No. 315.) &d. 
(Great Britain) Wages 
(S.1. 1954 No. 357.) 5d. 
1954 No. 317.) 11d. 
(S.I. 1954 


(District) 


Bridport (I-xtension) Order, 1954. (S.I. 


Brush and Broom Wages Council 
Regulation (Amendment) Order, 1954. 

Chester (Iixtension) Order, 1954. (SI. 

Civil Defence (Police) (Scotland) Kegulations, 1954. 
No. 327 (S.33).) 

Draft Coal Mines’ (Mechanics 
Kegulations, 1954. 6d. 

County of Durham (Electoral Divisions) Order, 1954. 
No. 351.) 5d. 

County of Inverness (Stein and Lusta Burns, Skye) Water Order, 
1954. (S.I. 1954 No. 344 (S.36).) 5d. 


and Electricians) General 


(S.1. 1954 
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Dunstable (I: xtension) Order, 1954. (S.I. 1954 No. 314.) 8d. 


Exchange Control (Authorised Dealers) (Amendment) Order, 1954. 


(S.I. 1954 No. 326.) 


I-xchange Control (Payments) Order, 1954. (S.I. 1954 No. 325.) 


6d. 

Exchange Control (Specified Currency) (Amendment) Order, 
1954. (S.I. 1954 No. 324.) 

Fire Services (Conditions of Service) (Scotland) Regulations, 


1954. (S.I. 1954 No. 329 (S.35).) 5d. 


Fire Services (Ranks and Conditions of Service) Regulations, 


1954. (S.I. 1954 No. 310.) 5d. 

Hanningfield Water Order, 1954. (S.I. 1954 No. 307.) 6d. 

Lincolnshire River Board (Reconstitution of the North East 
Lindsey Drainage Board) Order, 1954. (S.I. 1954 No. 330.) 5d 

National Health Service (Appointment of Boards of Management 

Consequential Provisions) (Scotland) Order, 1954. (S.I. 1954 
No. 328 (S.34).) 

National Insurance (Industrial Injuries) (Determination of 
Claims and Questions) Amendment Regulations, 1954. (S.I. 1954 
No. 352.) 

New Sarum (Extension) Order, 1954. (S.I. 1954 No. 316.) 8d. 

Oldham, Ashton-under-Lyne and Mossley (Extension) Order, 
1954. (S.I. 1954 No. 318.) 11d. 

Probation Kules, 1954. (S.I. 1954 No. 333 (L.3).) 5d. 

Remuneration of Teachers (Farm Institutes) Order, 
(S.1. 1954 No. 301.) 

Remuneration of Teachers (Primary and Secondary Schools) 
Order, 1954. (S.I. 1954 No. 300.) 

Representation of the People Regulations, 1954. 

Representation of the People (Northern Ireland) Regulations, 
1954. 

Retention of Cables over Highways (Devonshire) (No. 3) Order, 
1954. (S.I. 1954 No. 337.) 

Retention of Cables under Highway (Coventry) (No. 1) Order, 
1954. (S.I. 1954 No. 303.) 

Stopping up of Highways (Essex) (No. 1) Order, 1954. 
No 342.) 

Stopping up of Highways (Gloucestershire) (No. 2) Order, 1954. 
(S.I. 1954 No. 302.) 

Stopping up of Highways (Kent) (No. 2) Order, 1954. 
No. 336.) 

Stopping up of Highways (Leicestershire) (No. 2) Order, 1954 
(S.I. 1954 No. 311.) 

Stopping up of Highways (Middlesex) (No. 4) Order, 1954. 
(S.1. 1954 No. 312.) 

Stopping up of Highways (Monmouthshire) (No. 1) Order, 1954. 
(S.I. 1954 No. 341.) 

Stopping up of Highways (Monmouthshire) (No. 2) Order, 1954. 
(S.I. 1954 No. 338.) 

Stopping up of Highways (Portsmouth) (No. 1) Order, 1954. 
(S.1. 1954 No. 340.) 


1954 


(S.I. 1954 


(S.I. 1954 


Stopping up of Highways (Sheffield) (No. 1) Order, 1954. (S.I. 
1954 No. 334.) 
Draft Visiting Forces (Application of Law) Order, 1954. 11d. 


Warrington (Extension) Order, 1954. (5.1. 1954 No. 319.) 8d. 
West Ham (Repeal and Amendment of Local Enactments) 

Order, 1954. (S.I. 1954 No. 320.) 

Yorkshire Ouse River Board (Airedale Drainage District) Order, 

1953. (S.I. 1954 No. 353.) 5d. 

Zetland County Council (Cunningsburgh) Water Order, 1954. 

(S.I. 1954 No. 345 (S.37).) 5d. 

Any of the above may be obtained from the Government Sales 
Department, The Solicitors’ Law Stationery Society, Ltd., 
102-3 Fetter Lane, E.C.4. The price in each case, unless 
otherwise stated, is 4d., post free. | 





CITY OF LINCOLN DEVELOPMENT PLAN, 1953 
On the 12th March, 1954, the Minister of Housing and Local 
Government amended the above development plan. A certified 
copy of the plan as amended by the Minister has been deposited 
at the City Engineer’s Department, Corporation Offices, Silver 
Street, Lincoln. The copies or extracts of the plan so deposited 


will be open for inspection free of charge by all persons interested 
between the hours of 10 a.m. and 12 noon, and 2 p.m. and 


4.30 p.m. on Mondays to Fridays, and 9.30 a.m. and 11.30 a.m, 


on Saturdays. The amendment became operative as from 
19th March, 1954, but if any person aggrieved by it desires to 
question the validity thereof or of any provision contained 
therein on the ground that it is not within the powers of the 
Town and Country Planning Act, 1947, or on the ground that 
any requirement of the Act or any regulation made thereunder 
has not been complied with in relation to the making of the 
amendment he may, within six weeks from 19th March, 1954, 


make application to the High Court. 
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POINTS IN PRACTICE 


HOLDING—WHETHER BREACH OF COVENANTS 

Q. A lessee of an agricultural holding is by the terms of his 
lease precluded from assigning, underletting or parting with 
possession of the demised premises or any part thereof without 
the previous consent in writing of the lessor. The lessee is 
considering the formation of a company to take over his farming 
activities and realises that his lessor would not consent to an 
assignment of the lease to the company for obvious reasons, the 
chief of which is no doubt that the lessor would lose the benefit 
of s. 24 (2) (g) of the Agricultural Holdings Act, 1948. The 
lessee has now asked the lessor whether he would have any 
objection to the farm being operated by the proposed company 
provided the lease remains in the lessee’s name. As between the 
lessee and the proposed company it is intended that the lessee 
should enter into a declaration of trust whereby the benefits 
accruing to the lessee under the lease are passed on to the company 
and the proposed company would in turn covenant with the lessee 
to pay all rents, rates and outgoings payable in respect of the 
farm. Will the proposed arrangement prejudice the lessor in 
any way? It occurs to us that if all the farming activities are 
undertaken by the proposed company the question whether 
the lessee had parted with the possession of the farm would 
arise. Do you think the proposed arrangements would infringe 
the covenant against parting with possession ? 

A. The position would, in our opinion, be governed by 
Chaplin v. Smith [1926] 1 K.B. 198 (C.A.), in which it was held 
that, the lessee retaining legal possession after ‘‘ turning himself 
into a company,’’ a similar covenant was not infringed. We 
may mention that we would not agree that, if the assignment 
were consented to and carried out, the lessor would lose the 
benefit of the Agricultural Holdings Act, 1948, s. 24 (2) (g); 
the assignor would, and the assignees would not, be “ the tenant 
with whom the contract of tenancy was made.”’ 


LIMITED TO 
Way 


Vendor and Purchaser— PosiTIVE COVENANT 
OWNERSHIP— LIABILITY OF ASSIGNEF—EASEMENT OF 
SUBJECT TO CONDITION OF REPAIR 

Q. In 1939, A purchased a piece of land from an estate company, 
on which he later built a house, and in his conveyance covenanted 
with the company, infer alia, to pay to them such sums as they 
should expend in repairing and maintaining the roadway on to 
which the plot of land abutted, his liability in damages being 
limited to the period of his ownership of the property. In 1940 
the estate company carried out repairs to the road, but did not 
send in any bill to A or inform him that any sums were due to the 
company in respect of these repairs. In 1946 A sold the property 
to B and in answer to a preliminary enquiry A’s solicitors stated 
that ‘‘ No road repairs have been done during the war.’’ In 
1947 and 1948 the estate company made further repairs to the 
road. B in his conveyance did not covenant to indemnify A 
in respect of breaches of the covenant entered into by A, as 
A’s covenant was limited to his period of actual ownership of the 
property, but B’s conveyarice was expressed to be subject to 
A’s covenant in the 1939 conveyance. A’s covenant together 
with restrictive covenants was registered in the Land Charges 
Registry at the time B purchased the property in 1946. B has 
now received an account from the company claiming (i) sums 
due in respect of repairs carried out in 1940, and (ii) sums due 
in respect of repairs carried out in 1947-48. Is B liable to pay ? 

A. The original covenant to pay the cost of repairs was a 
positive covenant and does not therefore run with the land. 
Further, being limited to the duration of the original covenantor’s 
ownership, the covenant expired on the assignment by 4 of all 
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his interest in the land. B will not have become liable under 
the covenant and would not have become liable even if he had 
covenanted to indemnify 4, since A cannot now be sued. The 
only way in which B would be liable is if the original conveyance 
could be construed as granting to A an easement of way over the 
road under an express or implied condition that he would repay 
the cost of repairs. If B had enjoyed the benefit of such an 
easement he would appear liable to pay the cost of the 1947-48 
repairs but not, it is thought, those of 1940. The covenant 
by A may have been inserted so as to support such a conditional 
easement, but apart from this we cannot see that B is liable for 
the cost of either set of repairs. See Austerberry v. Oldham 
Corporation (1885), 20 Ch. D. 750; Emmet on Title, 13th ed., 
vol. I, p. 499. 
Custody of Illegitimate Child 

Q. By an affiliation order dated in September, 1948, our client 
was adjudged to be the putative father of a bastard child born 
to Miss X in May, 1948, and was ordered to pay 10s. per week 
for the maintenance of the child until he attains the age of 
15 years. In March, 1953, the order was varied as provided by 
s. 3 of the Affiliation Orders Act, 1914, and our client was ordered 
to pay maintenance to the father of Miss X on the ground that 
Miss X had committed the child to his custody and care. Our 
client declined to pay maintenance to Miss X’s father and has 
already served a term of imprisonment in respect of arrears. 
Our client is a bachelor residing with his mother and she is 
anxious to take the child into her custody to be brought up, as 
at present the child is not residing with his natural mother or 
putative father. Can our client institute proceedings to vary the 
affiliation order and have the child committed to his custody ? 

A. Affiliation orders do not normally make provision for the 
custody of the child, and we think that the reference in the 
Bastardy Laws Amendment Act, 1872, s. 4, to “any person 
who may be appointed to have the custody of the child ’”’ is 
to the Poor Law Amendment Act, 1844, s. 5, viz., where the 
mother is dead, insane or in prison. It would therefore be useless 
to attempt to vary the affiliation order to provide for custody 
being given to the father, because under such order there is no 
power to award custody to him unless s. 5 of the 1844 Act applies. 
The Affiliation Orders Act, 1914, s. 3, relates to payments and we 
do not consider that a magistrates’ court could approve the father 
having custody without the mother’s consent, so far as_ that 
section is concerned. ‘‘ The father {of an illegitimate child 
has no right to the custody of the child during the lifetime of the 
mother, even though he is in a better position to maintain 
it... ” (Halsbury, 2nd ed., vol. 2, p. 580). Nevertheless, it 
might be worth trying to obtain its custody under the Guardian- 
ship of Infants Acts, 1886 and 1925 (fathers have like rights to 
mothers to apply under those Acts by virtue of the Administration 
of Justice Act, 1928, s. 16). It has long been thought that 
those Acts applied only to legitimate children (see Lieck and 
Morrison on Domestic Proceedings, p. 141), but that view has 
been considerably shaken by the judgment of Denning, L.J., in 
Packer v. Packer (1953), 97 So. J. 403 ; and see 97 Sov. J. 887. The 
magistrates’ court can, of course, decline jurisdiction on the old 
view of the law or even treat the matter as more suitable for the 
High Court under the Guardianship of Infants Act, 1925, s. 7 (3), 
but there is also the chance that the magistrates’ court might be 
willing to assume jurisdiction and the case could then be dealt 
with expeditiously and cheaply. If the magistrates award the 
custody to the father, he should apply for the discharge of the 
affiliation order. If an application under the Guardianship 
of Infants Act fails, there are two other possible—but not very 
hopeful—courses open to the father. (a) To apply to adopt the 
child. The mother’s consent is required, but it can be dispensed 
with in the circumstances set out in the Adoption Act, 1950, s. 3. 
A strong case would have to be made out before her consent 
would, in fact, be dispensed with, however. Or (6) the children’s 
officer could be asked to take the child into care under the Children 
Act, 1948, s. 1, but this officer would be likely to act only if the 
child was being neglected. Once the child was in the care of the 
local authority, it could be boarded out to live with the father, 
though it may be that the mother could insist on having it back 
unless and until the local authority assumed parental rights 
under s. 2 of the 1948 Act. We are bound to say that, whatever 
proceedings are taken, the father has damaged his chances by 
refusing to pay under the order. All courts will have regard 
to the welfare of the child as the paramount consideration. 
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since the tables given in vol. 97 and at pp. 48 and 116, ante :— 


Surveying 
Authority 


Anglesey County 


Council 


Derbyshire County 
Council ! 


Devon County 
Council 
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NOTES AND NEWS 


Honours and Appointments 

Lt.-Col. (Hon. Colonel) WiLL1AM ARTHUR HINCHCLIFFE, T.D., 
solicitor, of Huddersfield, has been appointed a Deputy Lieutenant 
of the West Riding. 


Personal Notes 


Mr. John Richard Fletcher, solicitor, of Swadlincote, was 
married recently to Miss Joyce Christie. 


Miscellaneous 
NATIONAL PARKS AND ACCESS TO THE 
COUNTRYSIDE ACT, 1949 
SURVEY OF PUBLIC RIGHTS OF WAY 
The following notices of the preparation of draft maps and 
statements under s. 27 of the above Act, or of modifications 
to draft maps and statements already prepared, have appeared 


Districts covered by draft map 


and statement 


Anglesey County 


Administrative County of Derby 


Crediton Rural District 


| Crediton Urban District. . 


Gloucestershire 
County Council 


Huntingdonshire 
County Council 


Leicester County 
Council 


Lincoln County 
Council— Parts 
of Kesteven 


Lincoln County 
Council— Parts 
of Lindsey 


Northamptonshire 
County Council | 


Northumberland 
County Council 


Southampton 
County Council 


Staffordshire 
County Council 


Warwickshire 
County Council 


Worcestershire 
County Council 


Sodbury Rural District .. 


Huntingdon County 


Barrow-upon-Soar Rural District : | 


modifications to draft map and 


Date of notice 


11th March, 1954 


26th February, 


1954 
19th February, 
1954 
February, 
1954 
February, | 
1954 


19th 


| 23rd 


11th February, 


1954 
February, 
1954 | 


22nd 


statement noted at 97 Sor. J. 
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Sleaford Urban District and East 
Kesteven Rural District 


Grimsby Rural District . 


Daventry Rural District : modi- 


fications to draft map and 
statement of 9th Februarv, 
1953 

Northampton Rural District : 
modifications to draft map and 
statement of 20th April, 1953 


Seaton Valley Urban District . . 


| Lymington Borough and New 
modi- | 


Forest Rural District : 
fications to draft maps and 
statements of March, 1953, and 
May, 1953, respectively 


Bilston, Rowley Regis, Tiptou 
and Wednesbury Boroughs ; 
and Amblecote, Brierley Hill, 
Coseley, Darlaston, Sedgley 
Wednesfield and 
Urban Districts 


| Rugby and Stratford-upon-Avon 
Alcester, | 


Boroughs ; and 
Rugby, Shipston-on-Stour, 
Southam, Stratford-on-Avon 
and Warwick Rural Districts 


| Evesham and Oldbury Boroughs : 
modifications to draft maps and | 
statements of 16th June, 1953, | 


and 13th April, 1953, respec- 
tively ; Malvern Urban District 
and Pershore and Upton-upon- 


9th March, 1954 
19th March, 1954 


10th February, 
1954 


3rd February, 
1954 


5th March, 1954 
| 12th February, 
1954 


| 
10th March, 1954 


nord 


Willenhall | 


[st March, 1954 | 
| 


| | 


| Ist March, 1954 | 
} 


| 


Severn Rural Districts : modi- | 


fications to draft map and 
statement of 7th November, 
1952 


Last date for 
receipt of 
representations 
or objections 


30th July, 1954 


Ist July, 1954 


25th June, 1954 
25th June, 1954 


29th June, 1954 


llth June, 1954 


20th March, 1954 


14th July, 1954 


27th July, 1954 


19th March, 1954 


| 12th March, 1954 


3ist July, 1954 


| 19th March, 1954 


31st July, 1954 


30th July, 1954 


7th April, 1954 





_ In addition a provisional map and statement has been announced by Southampton 
County Council, covering Petersfield Urban and Rural Districts, in respect of which 
applications to quarter sessions under s. 31 of the 1949 Act would now be out of time. 


THE SOLICITORS ACTS, 1932 TO 1941 


ANTHONY Rasy Hieatt, of Biitish Judges Chambers, Vila, 
New Hebrides, Western Pacific, solicitor, having, in accordance 
with the provisions of the Solicitors Acts, 1932 to 1941, made 
application to the Disciplinary Committee constituted under the 
Act that his name might be removed from the Roll of Solicitors 
at his own instance on the ground that he desires in due course 
to be called to the Bar, an order was, on 11th March, 1954, made 
by the Committee that the application of the said Anthony 
Raby Hieatt be acceded to and that his name be removed 
accordingly from the Roll of Solicitors of the Supreme Court. 


The Lord Chancellor has appointed a committee to consider 
the work of the Public Trustee and to advise whether any 
changes should be made in his functions or methods of business, 
in the organisation of his office or in the financial conditions 
under which he operates. Sir Maurice Holmes, G.B.E., K.C.B., 
is the chairman of the committee, the other members being 
Sir Dingwall Bateson, C.B.E., M.C., Mr. Laurence Cadbury, 
O.B.E., Mr. John Corbett and Mr. Neville Gray, D.S.O., Q.C. 
The secretary is Mr. W. Millington Limb, I.S.O., of the Public 
Trustee’s Office. 


Wills and Bequests 


Mr. C. M. Hattersley, solicitor, of Mexborough, left £15,279 
(£14,744 net). 


OBITUARY 


Mr. E. M. C. DAHNE 
Mr. Ernest Martin Clason Dahne, solicitor, of Swansea and 
Pontardulais, died recently, aged 86. Believed to be the oldest 
practising solicitor in the Swansea Valley, he was admitted in 
1890. 
Mr. H. KILLICK 
Mr. Henry Killick, retired solicitor, of Bradford, died recently, 
aged 83. He was chairman for many years of Ripon Victoria 
Nursing Institution and Maternity Home. 


Mr. P. E. LONGMORE 
Mr. Philip Elton Longmore, C.B.E., T.D., retired solicitor, and 
Clerk of the Peace and of the Hertfordshire County Council 
from 1930 to 1948, died on 17th March, aged 69. He had been 
a member of the Welwyn Garden City and Hatfield Development 
Corporation. He was admitted in 1911. 


Mr. G. ROBINSON 
Mr. George Robinson, solicitor, of Middlesbrough, died on 
18th March, aged 67. He had been in practice in Middlesbrough 
since 1908, the yeaf of his admission. 


SOCIETIES 


At the annual general meeting of the SHEFFIELD DISTRICT 
INCORPORATED Law Society, held on 24th March, the following 
officers were elected: president, Lt.-Col. J. I. Keer; vice- 
president, Mr. C. A. Elliott ; treasurer, Mr. Victor H. Sandford ; 
and secretary, Mr. Peter S. Newton. 


Mr. T. G. Lund, C.B.E., secretary of The Law Society, the 
guest of honour at the annual dinner of the PRESTON Law 
DEBATING SociETy, responded to the toast of “‘ The Guests ”’ 
proposed by Mr. David C. Y. Dickson, one of the joint secretaries 
of the Preston Society. Sixty-seven guests attended the dinner, 
and the toast-master was Mr. J. Stuart-Mills, joint hon. 
secretary. 
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